European Integration - Realities and Perspectives 2011

Practice Problems Concer ning the Decision to

Grant Accessto Asylum in Romania under the" Dublin 11" Regulation

Ana — Maria Guti

Danubius University of Galati, Faculty of Law, amaaria_gurita@yahoo.com

Abstract: The transfer of responsibility between the St&aesties to the Dublin Convention as amended by
Regulation no. 343/2003 establishing the criten@ anechanisms for determining the Member State
responsible for examining an asylum applicatiaigkd in one of the EU Member States by a citizea of
third country, plays an important role in stoppthg phenomenon of "asylum shooping . However theee
situations in which states should assume respditgibiinder the sovereignty clause, governed b thi
community legislation. In some cases the autharitesponsible for examining an asylum application i
administrative phase should suspend the trandtetse State believed to be responsible, untitéfierms are
implemented in that state, ensuring that appropravels of protection of human rights are met tfoe
asylum seekers subjects of the transfer of respiingbetween Member States.
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1 Introduction

Due to problems arising in practice about a pasicaspect of challenging the decision to grant
access to the asylum procedure in Romania we ditidexamine this issue in order to find a possible
solution or to discuss possible legislative charigehis area . In practice there are frequentctses
where an applicant has asked for recognition obranfof protection in Romania, but after the
statements, the fingerprinting and photographimsglted that the person has applied for protection i
another EU member state or had the opportuniteéd protection in such a state.

Dublin Il Regulation applies to asylum seekers, illegally staying fgner detained who previously
filed an asylum application in another Member Statan foreigner who illegally entered the Dublin
territory and has submitted an application for asylin another Member State than that which he
entered.

Because of this fact the person concerned may becuo the 'Dublin II' governed by Regulation
343/2003 of the Council of 18 February 2003, whedtablishes the criteria and mechanisms for
determining the Member State responsible for examgian asylum application lodged in one of the
member states of the European Union by a citizentbfrd countr§:

! This Regulation specifies the rules for deternrtine State responsible for examining an asyluntiegijpn, applicable in
the Member States of the European Union, Norwaglated and Switzerland.

2 The Regulation replaced the Dublin Convention #9Q that talked about the transfer of responsjbitiut could not be
applied. Also, the applicability of the Conventidepended on the adoption of other Community instnts1such as, for
example the Council Regulation EC no. 2725 of 26Athe establishment of the 'Eurodac’ sistem ferdabmparison of
fingerprints for the effective application of thaillin Convention and the Commission Regulation 13603 laying down
detailed rules for implementing the EC Regulati843/2003 establishing the criteria and mechanissnglétermining the
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Since the entry into force of the Treaty of Accesmsio the European Union, Romania has started
using Eurodac database, also Law 122/2006 on asylil®omania includes in Chapter VIl Section 2
of the provisions relating to the procedure to deieate the responsible Member State, in case there
are proofs or circumstantial arguments which leadhe establishment of responsibility of another
State in accordance with Community law. In thisecBmania may suspend the national asylum
procedure to ask the State held liable under contgisiaquisu.

Romanian Administrative authority responsible fommining an asylum applicatibrwill give a
decision that either will reject access to natioasylum procedufeand it will have the foreigner
transferred to the Member State responsible irilltgive a decision that will be given access te th
asylum procedure in Romania.

The decision of the responsible administrative auities can be appealed within two days from the
date of receipt of the proof of communication og tiocument stating that the asylum seeker is no
longer in the last residence decldtéfe can also lead a discussion about the posgibfliknowledge

by the applicant of the things specified in the ommicated decision and that because only the
communication is translatédnd not the content of the decision where are ioweed the reasons for
such a decision.

Going forward, although the practice has faced maproblems from the exposed above ground,
according to article 121 paragraph 4 of the lavasylum in Romania, the court may issue a reasoned
decision which either rejects the complaint andmeéns the decision of the Romanian Immigration
Office - Asylum and Integration Division (RIO-AID)r allows the complaint, cancels the transfer in
the State responsible and disposes access toyengzrocedure in Romania.

It was considered, at the time the law was adogteat, its regulation is plentiful, that covered all
situations that may be encountered in practiceokfnfiately, the practice has met with a third case
which is not regulated but, due to changes in $pdims emerged, which needed to be resolved.

In the following we intend to examine this issued aould top a proposal to amend the current
legislation, or just to seek answers that can led by practitioners.

2 Problems Encountered in Practice on Challenging the Decision to Grant Access
to the Asylum Procedure

The situation which we will analyze refers excletiwto Greece as a Member State held responsible
under Regulation 343/2003, which establishes theerix and mechanisms for determining the

Member State responsible for examining an asylupliegtion lodged in one of the EU Member Stateswjtizen of a third
country

! That is the Romanian Immigration Office - Asylumdalntegration Department, which has five suborgin@egional
Reception and Acomodation Centres for Asylum Seekapen centers) in Bucharest, Timisoara, SoncuteeMGalati and
Radauti; and two other detention centers in OtopadiArad.

2 The decision for rejection will contain reasonsywhe access to the asylum procedure in Romaniersed and the
transfer disposition into the Member State respmasfor examining the asylum application. This dem will be
communicated in writing to the applicant, dependinghe case by direct communication, by mail opbsting.

3 According to art. 19 letter "c" of Law 122/2006 Asylum in Romania the asylum seeker has to infattiorities of any
change of residence.

* Translation is in a language that the applicahallsbe reasonably assumed that he knows" - althougthis issue can be
put into question whether the applicant understahds language because it is even possible tha¢ kemore than one
official language in the country of origin and flamguage "is reasonably assumed that he knowgjtisven known by the
applicant. See here for example the situation &f$fan and the Democratic Republic of Congo.
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Member State responsible for examining an asyluptieggion lodged in one of the Member States of
the European Union by a citizen of a third countfye bent over Greece because there is a special
situation, in practice we are meeting with caseasylum applications lodged by asylum seekers in
Romania which could be subject to the 'Dublin’ gahare, and the country held responsible, is the
Greek State — taking into account the communityigrons incidents.

As | mentioned at the beginning, the asylum prooeds suspended when Romania, actually the
responsible administrative authority in this respetecided to ask Greece if he wants to take
responsibility for examining the asylum applicatiarquestion. As is known, there is no obligation o
the receiving State of a request, to ask anotlae,sbut Regulation 343/2003 leaves each state to
decide what it wants to do.

However, to stop the "asylum shooping" phenomérioshould, in all cases, that the Member State
believed to be responsible, to be asked about Wilingness to review an application for asylurm. |
is also well known that the requested state musgioned to the requesting State within a determined
period of timé. If the requested State does not respond withérptiescribed time it is considered to
have tacitly agreed to assume responsibility fana@ring the asylum application in question. Also,
the requested State may accept or refuse the apiplicexamination.

Returning to the situation we want to analyze, pih@ctice has experienced some cases where an
applicant has applied for international proteciiofiRomania, but after the statements made by him, o
after fingerprinting, it results that the Greek t8tas the one considered to be responsible for
examining the asylum application, in accordancé Eiiropean legislation in force.

In the case analyzed the administrative authoritésponsible for examining the applications for
asylum in Romania have decided the suspensioregbrthcedure in order to ask Greece if it wants to
assume responsibility for examining the asylum igpfibn. The Greek State did not respond within
the time specified, and if we consider the provisiof Regulation 343/2003 we talk about a tacit
acceptance.

However after considering the existing situatiorGireece, the Romanian State decide to allow access
to the asylum procedure in Romania, after an easlispension, communicates the decision to the
person concerned, while giving him the opportunitychallenge the decision within two days. The
applicant disputes the decision to grant accefiset@sylum procedure in Romania wanting the Greek
State to consider the request.

If we consider the provisions of Law 122/2006 oyla® in Romania, talking about the decision that
can be rendered by the national court, we conctbde in this situation are not talking about an
effective appeal because the decision given byjulge may not have as result also a favorable
decision because:

a) the court may reject the complaint and remains cittachto RIO - DAI (Art. 123, paragraph
4, lit. a of Law 122/2006 on asylum in Romaniahattis, in our situation, gives access to the
asylum procedure in Romania, the conclusion igm®desired situation of the asylum seeker;

! Phenomenon in which the applicant seeks, as atryofor asylum, besides international protectioroah host country
where social and economic conditions to be hightddnNations High Commissioner for Refugees hasagdacampaigned
for the provision of decent living conditions irethountry of asylum, but of course these decentlitions depending on the
development of each country.

2 For the detaliation of this period, depending ariaus situations that may exist see RegulatiodZ8, which establishes
the criteria and mechanisms for determining the KenState responsible for examining an asylum eafdin lodged in
one of the Member States of the European Unionditizen of a third country.
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b) allows the complaint, cancels the transfer to #mponsable state and grants access to the
asylum procedure in Romania (art. 123, paragraplit.4y of Law 122/2006 on asylum in
Romania) - or in this case we are not in the dibnadesired by the applicant for asylum.

We face a situation that we can find hilarious liseait gives the right to challenge a decisionrof a
authority responsible for examining applications &ylum in Romania, but what the court decides
can not be, under any circumstances, in accordaitbethe applicant's request which, in this case,
wants to transfer in Greece.

We believe that in such case we are talking aldoatrnpossibility of exercising an effective appeal,
as it should, if we consider the constitutional yisions and those contained in the European
Convention on Human Rights.

It is true that the situation in the Greek Statdifficult, which is why since 2008 the United Natis
High Commissioner for Refugees (UNHCR), Europeanr@d on Refugees and Exiles and Amnesty
International have taken a stand on the existitgagon in Greece requesting the suspension of
transfers to the Greek State, transfers made u@deancil Regulation 343/2003 and takeover the
responsibility under the sovereignty clause préscriby the same regulation. Also UNHCR issued, in
December 2009, a report stating the circumstamcesiich the Greek State gives access to the asylum
procedure, to ensure the rights of the asylum seekel the quality of the asylum procedure

Amnesty International also published a report inrdha2010 which stated that persons transferred
under ‘Dublin’ Regulation are facing a multituderifks on human rights in Greece, the worst being
the risk of return due to malfunction in the Asylsystem at both procedural and background fevel
The deficiencies of the procedure include the elation of a substantive appeal, lack of legal aglvic
translation and information about the asylum procedin addition to these systemic deficiencies, th
expulsions of asylum seekers to Turkey, creatskaafi indirect or chain return.

Moreover many asylum seekers transferred under @loRagulation 343/2003 are automatically held

in inadequate conditions at the airport upon akiinaGreece. Amnesty International has repeatedly
called on the States parts of "Dublin” Regulationmimediately suspend all transfers to Greece until
the reforms will be implemented, ensuring that tbguired levels of protection of the human rights
for the asylum seekers are respected.

On October 24, 2010 the Greek Government sent gentirappeal to Brussels in order to provide
assistance to protect the external borders to Jurkerenty-six Member States have decided to help
this country, among them Austria, Bulgaria, Denmdslkermany, Romania, Slovakia and Hungary.
Also, the Greek State has adopted on 22 Novemb&® 20e Presidential Decree no. 114/2010,
published in the Government paper no. 195, desigoeepair all the deficiencies existing at this
time®.

1 In the report in question UNHCR recommends toRhblin Convention States Parties not to transfeéBrteece any asylum
seekers and to take responsibility for considesisglum applications where the Greek State wouldelsponsible, in this
way not to infringe the asylum seekers rightsetsure their access to asylum procedures andr ardalysis of the
persecution, action that it is not possible at tine in Greece.
2 These deficiencies relate to the difficulties amtered in accessing the asylum system and filmgpplication, incorrect
examination of asylum applications, a lack of prheael safeguards as required by international laverisure a correct
identification of those who need international paton and for the application of the non-refoulet@inciple.
3 For a detailed study see Sergio Carrera and Eispatld, Centre for European Policy Studies, Lipexhd Security in
Europe, "Joint Operation RABIT 2010 - Frontex Atsige to Greece's Border with Turkey: RevealingDReéciencies of
Europe 's Dublin Asylum System" , November 201@msite www.ceps.eu.
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After examining the above we might ask, quite fightvhy was suspended, however, the asylum
process knowing the situation in Greece, more tihah in cases where asylum seekers want this
transfer to the Greek State we consider that itilshibe given an effective opportunity to challerige
decision of the administrative authority resporesiior examining the asylum application.

However the situation could be avoided if the asyforocedure was not suspended for asking a state
facing a difficult situation, more than that orgeations specialized in this issue have recommetaled
member not to transfer people to this state. Is ttdse there is a possibility for Romania to be
sentenced to the European Court of Human Rigstsnething that we should be aware.

Therefore the existing situation leads us to theckhgsion that the asylum law in Romania needs to be
modified, as soon as possible, so as to be provadisnl the examined situation or, to avoid these
causes, to be taken measures by national autlsostiethat when there are reports, as mentioned
above, Romania to assume responsibility for examimin asylum application under the sovereignty
clause.

3 Conclusions

On adoption the normative acts there can not beigied all the situations that can arise in a sgciet
Due to the large number of asylum seekers tryinchtmose the country of asylum there was adopted
Regulation 343/2003 which aims to trigger the Dul@ionvention of 1990. Eurodac database was the
mechanism by which persons could be detected witapplication for asylum in another State Party
to the Regulation or which were found staying idlibgin a State Party.

National legislation transposed the regulationstaiaed in the Dublin Convention to facilitate its
implementation.

The problems encountered in practice on challengiveg decision to grant access to the asylum
procedure in Romania under ‘Dublin’ Regulation drawr attention to the fact that we must change
the law so that will give the person an effectiight to challenge a decision of the administrative
authority, or in situations such as those existuhghis time in Greece, the national authorities to
assume responsibility under the sovereignty clavieut to suspend the proceedings in order to ask
the state believed to be responsible under Regul&d3/2003.

Or, another solution to avoid transfers to states &t some point may go through similar situatiasis
Greece, the responsible authorities to immediategpend all transfers to that State, until therne$o
are implemented in the State concerned, ensurigthle required levels of protection of the human
rights for the asylum seekers are respected.

A proposal to amend art.123 par. 4 could consisintroducing a new article providing for the
possibility of being transferred to a state be Heldle, although the Romanian authorities, after t
suspension have decided that they also have tadesrthe application for asylum; or changing of lit
b of the same article by regulating only the pdbsitof the admission of the complaint without bgi
mentioned the cancellation of the transfer provisiothe Member State responsible.

1In 21 January 2011 the Grand Chamber of the HuRights ruled that returning asylum seekers to Gresglates the
European Convention on Human Rights (ECHR) - taemaformation see: “The European Court of Humagh®
condemns Belgium and Greece - A major blow to thiblD System: Returning asylum seekers to Greeokates the
European Convention on Human Rights — cause of34\5Belgium & Greece " / www.ecre.org.
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In the latter possibility of change we could facether problem such as in which the court has not
acted on the cancellation of the transfer proviskat could trigger, by law of foreigners in Rorani
other problems that initially were not in mind. &nthe initial complaint against the decision to
transfer to a Member State responsible did noteswusghe order to leave the territory, until the
Constitutional Court ruled on this issue, the lagvd@nended so that in the complaint may also be
required to suspend the provision to leave the Rdematerritory pending resolution of the main
claim.

Will see what will be the answer given by the cdarsuch cases and if the law will be amended to
eliminate such a situation.
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