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Abstract: In the present study | undertake an analysisegéll regulations and solutions delivered by the
courts for crimes against property, who were coreditn a continued form. The starting point in depeng

the study was the definition of the continued offgncontained in the Criminal Code in force aneavhich
some changes have been made in the new Crimina,@od the opinions existing in the criminal litera
regarding this concept. Using case study, | hawayaad the solutions delivered by the courts ofedént
levels and | found out that there were given défersolutions to situations alike because of tle& laf one
important item from the definition of the continuedfense, item that has been introduced in the new
Criminal Code. This paper is of interest both feedrists and for practitioners in criminal law besait is a
useful tool in the analysis of the regulations egmd in the new Criminal Code relative to the corgd
offense.
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1. Introduction

The new Criminal Code contains several provisionsies of which represent a novelty, such as
defining the crime committed by omission, accordimg\rt. 17, while others are designed to improve
the way in which institutions established in themRmian criminal law are regulated in the law in
question. lllustrative in this respect is the diiim of the continued offense, provided in Art..35

Paragraph (1) of the new Criminal Code.

In the existing Criminal Code it is found the défom of the continued offense in Art. 41 paragraph
(1), but based on this definition the courts ofimas degrees have offered distinct solutions talarm
situations because of currently missing from théindon of a very important element whose
presence would clarify the situation.

Thus, the legislator of the new Criminal Code taoto account of the issues raised over time in
theory and in legal practice and completed thenitéfn of the continued offense by adding a
provision relative to the uniqueness of the passilgect.

2. The Analysis of the Continued Form of Some Offenses Against Property
2.1. The Definition of the Continued Offense

The continued offense, along with the complex daféenthe progressive offense and the offense
committed by habit is a form of the legal unit ofnee. As stipulated in Art. 41 para. (1) of the
Criminal Code in force “in the case of the contidugfense and of the complex offense we can not
talk about the existence of crime plurality”.

!Assistant Professor, PhD, “Alexandru loan Cuza'idoAcademy, Bucharest, Romandaldress: 1A Privighetorilor Street,
014031, Romania, tel: +Phone: +4021.371.5523, Gpamding author: mihaela.rotaru@academiadepotitie.r
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Under paragraph. (2) of Art. 41 of the Criminal @ad force, the offense is continued when a person
commits, at different time intervals, but having tame criminal resolution, acts or omissions which
present individually the content of the same ofééns

2.2. Conditionsfor the Existence of the Continued Offense

Therefore, out of the definition that the legistatas given in the Criminal Code in force, we dithe
conditions that have to be met in order to be éngresence of the continued offense.

Thus the first condition is that of the unit of iget subject, in the sense that the acts must be
committed by the same person. The unity of thezadubject is not equivalent to its uniquenesayl s
this because two or more people together can alsonit a crime in a continued form as co-autHors.
An example would be stealing repeatedly by threesqres with the same criminal resolution, at
different time intervals, a quantity of grain frarstorage of a company.

A second condition derived from the definition givey the legislator in the Criminal Code in forse i
relative to the fact that the acts that composectivginued offense must be committed at different
time intervals. The legislator did not specify ekabow spaced in time this intervals should bet Bu

the acts that are committed are too close to et rom the time interval point of view, the affe

will not be considered to be a continued one bexaughis situation all the acts will be part of a
single offense. So, for example, this is the cdssomebody stealing several goods having the same
owner in the same circumstanéedn the other hand, if the intervals between the a® too apart in
time, it is again questionable the continued foimthe offense because it would be difficult to peov
that there has been kept the same criminal resaluti

A third condition to be satisfied for the existenoethe continued crime is the unity of criminal
resolution.

The last condition, according to the Criminal Cddeforce, is relative to the idea that acts or
omissions committed individually have the contehthe same offense. Given these circumstances, it
is interesting to see how the provisions of therral Code in force have been translated into legal
practice by applying them to various specific cause

It is a very important element missing from theiniébn of the continued offense, as it is provided
the Criminal Code in force, which has generated tivee several situations in which there have been
given different solutions to similar cases. Thismneént reffers to the uniqueness of the passiveesibj
meaning that there will be a continued offenseheftt for instance, if the act committed by a parso
at different time intervals, with the same criminedolution, will affect the property of one persbe

it physical or legal. Otherwise, the impairmentrobre people by harming each and one of their
property by different actions by the same perdoa,same active subject, means that the offensés wil
be withheld in contest. Thus there will no longeralegal unit of the offense but instead we vailk t
about a multitude of crimes.

! The defendants A.C. and C.M. have been chargddthét commission of the crime of aggravated the# tontinued form
because on the night of July 20, 1995, based dosteh and having a single criminal resolution tlstgle various goods
from a car by burglary and tried to acquire goadsiffour other cars. Supreme Court of Justicemiial Division, decision
no. 403 of February 19, 1997, ,,Problems of Lawthima Supreme Court jurisprudence in criminal matt&990-2000 (cited
in Dobrinoiu, V. & Conea, N. & Rong@n, C.P. & Dobrinoiu, M., 2003).

2 The defendant C.F. was charged because by night avith others, entered by burglary inside a canyp from where he
has stolen car repair tools, belonging to an imjyrarty, which he carried to the car left down tbad and then he returned
to the room, where they took a battery belongingrtother injured party. In this case, even if theme two injured parties,
the conditions of real competition offenses wereguvered according with Art. 33 point a) of thar@inal Code, nor the
conditions of the continued offense under art. 4dap(2) of the Criminal Code into force because dbfendant has not
repeated the acts based on separate criminal tiespland on the other hand, the two concrete iéievof stolen of goods
took place in the same circumstances of place iame, in unbroken succession imposed by the wayekeeution of the
offense as a whole was intended. Court of Appeald®@a, Crim. Dec. no. 1232 of November 8, 2001, Ttav Journal no.
9/2002 (cited in Dobrinoiu, V. & Conea, N. & Ra@am, C.P. & Dobrinoiu, M., 2003).
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The legal situation was remedied in the new Criln@mde, represented by Law no. 286/20G in
Art. 35 para. (1) it is provided that “the offerisecontinued when a person commits at differenéetim
intervals, but having the same resolution and agdlive same passive subject, acts or omissiondwhic
have individually the content of the same offense”.

2.3. Aspects of Legal Practice. Assumptions

Analyzing the relevant case law in this area, lehaentified several specific assumptions to which
the provisions relating to the continued offenseenapplied or not.

A first hypothesis is that of the court who withth¢he commission of a single crime, in a continued
form, although the acts have affected the propeftywo or more persons. In a case there were
established the following facts: in a period of teonths, repeatedly and having the same criminal
resolution the defendant N.V. committed numerowstshfrom individuals and companies, the total

value of stolen goods being quite high. From thidence, the court withheld the commission of one
theft in a continued form as provided in the Ar. glara. (2) of the Criminal Code in force, although

there were several injured parties, given the wlagation and the perseverance of the defendant in
committing the acts and the short time betweerati®ns, the means used, but also the facts that al
his actions were committed at night, aspects thatacterize the unique criminal resolutfon.

In another case the court noted the commissionsiriigle theft, in repeated acts, in the responsibil
of a defendant who, for three years, entered iiitoeSidences by burglary, especially at night and b
using drills and levers that power locks, and stofgh-value goods. Although the court stated that
every act of theft out of the home meets the elésnehthe offense of theft, yet it was in favortbé
commission of one offense in a continued form i@ detriment of the offenses withheld in contest,
with the argument of the defendant’s unique crithieaolution inferred from the evidence contained
in the file regarding the means of burglary useddimmit the acts during the night and that the good
were valued afterwards by a company establishethi®purposé.

Similarly, the court held in the charge of the defent N.G. the offense of theft as it is referrednt

Art. 208 para. (1) of the Criminal Code in forcaying a continued form, because, being on vacation
on the beach, he removed in several different &ays tents placed in a camping a number of items
belonging to persons occupying these ténts.

By the Decision no. 541 of February 5, 260Be High Court of Cassation and Justice, Criminal
Division, upheld the appeal and sentenced the dafdrP.E. for committing the offense of aggravated
theft, provided in the Art. 208 para. (1) relatedArt. 209 para. (1) letter e) of the Criminal Cdde
force - act committed in public - because in thequeMay 4 to 15, 2001 he stole from the communal
grazing two cattle and a horse belonging to injyradies.

A second hypothesis is that of the court who wilthreffenses in contest instead of one criminal
offense in a continued form, having in mind tharthwere several passive subjects.

An example is the decision no. 1477/1983 of then@ral Section of the Supreme Court in which the
court sentenced the defendant A.l. for committidgoffenses of aggravated theft withheld in contest,
facts provided by Art. 208 para. (1) related to.A09 of the Criminal Code in force, with the

application of Art. 33 point a) and Art. 34 of tBeiminal Code, because the defendant has stolem fro
various people in shops or in means of transporiatvallets and identification papers and various

! published in the Official Gazette of Romania nb0 Bf July 24, 2009.
2 Supreme Court of Justice, Criminal Division, Démisno. 2403 of May, 30, 2000, ,,Problems of Law'tie Supreme
Court jurisprudence in criminal matters, 1990-20@@gd in Dobrinoiu et al., 2003).
3 Supreme Court of Justice, Criminal Division, Déamisno. 2305 of June, 8, 1999, ,,Problems of Lawthe Supreme Court
jurisprudence in criminal matters, 1990-2000, e@iin Dobrinoiu et al., 2003).
* Constanta County Tribunal, criminal decision n60/1991, The Law Journal no. 7-8/1991 (cited irbfxwiu et al.,
2003).
5 (Supreme Court of Justice, 2003).
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other goods carried by persons. The court decisiame at the expense of retaining a single crime of
theft committed in repeated acts, was based opwiaence in question regarding he fact that th the
was committed with the harm of different peopletsggerty in different places and at considerable
intervals of time, taking advantage of every giiamorable condition, without having from the
beginning the concrete representation of the fietshe performéd situation that brings us to mind
the lack of a single criminal resolution.

A third hypothesis is that of the court who withthéhe commission of a single crime, in a continued
form, with a single passive subject, respectivetyngle property affected.

The defendants I.N. and V.M. were prosecuted ferdbmmission of the crime of breaking the seals
in competition with the aggravated theft, in thetttoued form, as they, knowing that in the railway
wagons are certain goods, went several times ddhni@gight at those wagons and, by removing the
seals, stole things. The single criminal resolutihiaracterizing the continued offense according to
Art. 41 para. (2) of the Criminal Code was provarthis case by the evidence relative to the large
numbergof thefts committed by using similar methads prior knowledge of the material object of
the facts.

We believe that the court may withheld in conte&t br more crimes on the assumption that, although
we have one passive subject, so a single propketyted, the actions of the active subject, regkate
different intervals of time, have individually tleentent of the same offense, but we do not have a
single criminal resolution.

By the Decision no. 2745 of May 20, 20b4he High Court of Cassation and Justice, Criminal
Division, held that the action of the defendant whaving the same criminal resolution, instigatesl t
theft of petroleum products and then he himselestach products, meets the elements of the offense
of aggravated theft in the continued form, the tyalf instigator of the crime of theft being ablsed

by that of author.

A fourth hypothesis is that of the court who witlththe commission of two crimes in contest and not
of a crime in a continued form, because there \weoepassive subjects.

By the Decision no. 3389 of June 18, 200he High Court of Cassation and Justice, Criminal
Division, addressing to the prosecutor's appedt] theit the violent theft of goods from two injured
parties, even if all assets acquired belonged &adfrthem, in different contexts, at a differerteival

of time, in different ways and in different placase two offenses of robbery, withheld in real esit

not a crime of robbery in a continued form becahseperpetrator has acted on the basis of different
resolutions, renewed every time when the oppostulmitcommit a new criminal offense arose, not
having an overall representation of the future grahactivity from the beginning.

3. Conclusions

A unified point of view of the High Court of Cassat and Justice has been outlined in the sense of
believing that there have been withheld more criinesontest whenever the assets that have been
affected belonged to more people and there has itbheld a single crime in continued form
whenever the acts or omissions were repeated faretit intervals of time and having the same
criminal resolution, acts or omissions which repregsndividually the content of the same offense an
being only one passive subject.

! Decision no. 1477/1983 of the Criminal Sectiorhef Supreme Court ((cited in Dobrinoiu et al., 2003

2 Supreme Court, Criminal Division, decision no. A¥B1, The Romanian Journal of Law no. 3/1982 dciteDobrinoiu et
al., 2003).

3 (Supreme Court of Justice, 2004).

* (Supreme Court of Justice, 2004).
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The entry into force of the new Criminal Code vi#éhd to proper legal classification of facts theat a
repeated whether as a single offense committeccoméinued form, whether as two or more offenses
withheld in contest.

This is also important from another perspectivenely through the sanction to be applied.

According with Art. 42 of the Criminal Code in facthe continued offense is punishable with the
sanction prescribed by law for the offense, to Wwhacrequested bonus can be added, in accordance
with Art. 34 (our note - the main sentence in ca$ecrimes withheld in contest committed by
individuals) or, where applicable, Art. 401 parh) (our note - the penalty in case of the withhafid
offenses in contest that have been committed bgal berson) “.

According with Art. 36 of the new Criminal Code &lcontinued offense is punishable with the
penalty provided by the law for the offense thas eeen committed, whose maximum may be
increased by up to three years if imprisonmenpeesvely with more than one third if the fine “.

The main penalty in case of offenses withheld intest when there were established only penalties of
imprisonment is represented, according to Art. 8&p(1) letter b) of the new Criminal Code, by the
worst punishment, plus a bonus of one third ob#ller penalties set”. When there have been settled
only fines, according to Art. 39 para. (1) lett¢ro€the new Criminal Code, the heaviest penalty w
be applied, plus a bonus of one third of all ofmemalties set *“.

Comparing the new Criminal Code provisions relatimghe punishment applicable to the continued
offense in the case of concurrent offenses, ia®y/do see that the offenses withheld in contest ar
more severely punished, given the greater socrajelathey pose to society. So it is very important
apply a punishment proportionate to the offenseriited, thus respecting the principle of criminal
law, ie the principle of individualization of crimal sanctions so that they fulfill their purpose to
prevent commission of new crimés.
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