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Abstract: Having in mind the EU’s policy to rebuild the detnatic systems within the former European
communist countries and its involvement in inteioval actions regarding human rights enforcemédnetret

is no doubt about the importance of individual$tsgprotection in the European Union’s legal systienthis
respect, the present paper analyzes the evolufigheoprinciple of EU’'s human rights protection. €Th
research done on the EU legislation and court&pundence shows that there are three main stetgsd to
the EU evolution of human rights protection: firsthe rejection, by the ECJ, of human rights ppleias
part of Community Law; second - its acceptanceggaition and protection by the EU’s judges; thirthe
regulation and monitoring of the fundamental righntsl freedoms at the European level. Based mamthe
ECJ's jurisprudence, this paper tries to answefdhewing questions: What was the political motiea not

to explicitly protect human rights through the awsituent treaties? What was the contribution ofl E€
remedy this situation? How the European acquis d&gloped in order to guarantee the principle of
fundamental rights? What is the current state of IEgislation for guaranteeing human rights withire t
European legal order?

Keywords: human rights; Charter of Fundamental Rights offheopean Union; EU law; Court of Justice of
the European Union; European acquis

1. Introduction

In the early '50s, it was considered that the dutiierespect and guarantee human rights should be
exclusively borne by the Council of Europe, arguthgt the European Community’s institutions,
which operated mainly in the economic field, contit affect the principle of human rights protection
(Betten & Grief, 1998, p. 53However, the European political and legal realitpved otherwise.
Since the first years of its existence, the Europg@aurt of Justice (further, ECJ) was asked to onle

the conformity of EU institutions’ acts with thergiitutional provisions of Member States relatiag t
fundamental rights.

It can be seen that, although the founding MembateS of the European Communities have played
an important role in the adoption of the UniverBaclaration of Human Rights, as well as in the
regional and international development of humarhtsglaw, the main treaties establishing the
European Communities were not included such legaligions.

The analysis of protection of individual rights almhdamental freedoms within the European Union
human rights system pointed out that, in the filstades on the Court of Justice existence, a vast
number of individual cases raised the issue ofataeing individual rights, an approach in order to
analyze the facts through the principle of humaghts. So, there were identified three main stages,
namely:

» the Court rejected the principle of human rightpat of EU Law;
» the acceptance, recognition and its protectiorhbyGQourt;
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» the regulation and monitoring of human srights famdlamental freedoms.

The need to guarantee individual rights by the pean institutions began with the establishment of
European Coal and Steel Commuriityherefore, the documents issued by the High Aitthevas
challenged before the Court by citizens of Membé¢ateS whenever they have infringed the
individual's rights and freedoms guaranteed byameti constitutions.

By a careful analysis of ECJ case law there coaldibntified a gradual evolution of the way how the
principle of human rights is protected in Europtidéhg the EU acquis, especially the jurisprudence
of courts from Luxembourg, it has allowed us tontify three main stages in the evolution of

fundamental rights protection, as follows:

» the stage of principle of human rights and fundamlefreedoms rejection (1953 -
1962);

» the stage of acceptance to interpret the primayiglegtion in order to create individual
rights (1963 - 1968), the recognition of the rightsd fundamental freedoms to be
respected in the Community legal order (1969 - 1%#d the protection of these
rights and freedoms (1975 - 1992);

» the stage of legislation (1992 - present) and noomig (2007 - present) the
fundamental rights and freedoms by institutions BbldMember States.

Further, these stages are presented, supporteghahded based on the reasons identified in the cas
law of the Court and in the evolution of the EU stalntive law.

2. Rejection of the Human Rights Principle by the ©urt of Justice

By the second half of the '60s, the Court refusednterpret acts of Community’s institutions in
accordance with the constitutional provisions a&f Member States in order to ensure the rights and
fundamental freedoms. In 1958, Friedrich Stoskbmitted to the Court a complaint against the
ECSC's High Authority, claiming that its decisiohovember 27, 1957, violated his rights under the
German Constitutional Law. In these circumstanttes Court decided that the High Authority is held
only by the Community Law, not bound by the lawtlsd Member States. In addition, the European
Court argued that it can decide only on the inttgifon and application of the provisions of the
Treaty? without the possibility, in motivating its decisis’ to refer to national legislation of Member
States. Therefore, the High Authority was not reggli through its acts and actions, to comply with
national constitutional lawsSo, the Court rejected the application of fundamlerghts principle at
the Community level, giving to the High Authoritylf freedom of action. A year later, four more
complaint§ were filed before the Court of Justice, which haaised the same issue of the disparity
between the High Authority’s decisions and constital rights of Member States’ citizens.

By joining and trial together of the four casesJoty 15, 1960, the Court upheld the arguments used
in the motivating the Stork decision based on whieh Community Court has competence to rule on
the legality of the High Authority’s acts in accartte with the Treaty, but it was not responsible to
determine if these acts are in accordance witlonatilegislation of each Member State, default with

! The establishment of European Coal and Steel Canityn(the ECSC) was governed by the provisionshaf Treaty
establishing the European Coal and Steel Commuwsigped in Paris on April 18, 1951 and left thecéoon June 23, 2002.
2 ECJ, Stork & Cie. vs. the ECSC High Authority, ©/58 of 4 February 1959, published in EuropeanrCRaports (ECR),
p 17.
3 This power is conferred on the Court by the attoBthe Treaty establishing the European CoalSted! Community.
* Throughout this material, we use the generic teftjludgment" for all courts or tribunals mentioned
5 ECJ, Stork & Cie. vs. the ECSC High Authority, @©/58 of 4 February 1959, published in EuropeanrCRaports (ECR),
p. 17,8 3 (A).
5 ECJ, Prasident Ruhrkohlen-Verkaufsgesellschaft @hdrs vs. ECSC High Authority, C - 36/59, 37/38;59/59, 40-
59/59, 15 July 1960, published in the ECR 196@23.
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their constitutional law.Moreover, referring to the request from the Nadge? the Court noted that
"Community Law, as shown in the ECSC’s Treaty, doaiscontain any of the general principles that
guarantee fundamental rights."

In the first decade of its existence, the Courtigetl to interpret the Community Law in order to
protect rights and freedoms guaranteed by the itotishs of the Member States. As shown in the
analysis of the above decisions, the Court exprdssdl that Community Law did not contain, at that
time, none of the general principles guaranteeimglémental rights and, therefore, the Community
institutions were not held, in their actions, dpecting these rights.

3. The Interpretation of Primary Legislation in order to Create and Respect Individual
Rights within the EU’s Legal Order

The analysis of ECJ’s case law shows that it tookemhan ten years to accept the principle of human
rights and fundamental freedoms as part of the Conityi Law. The first step in this direction was
the Court's ruling of 1963which stated that independently of the MembereStaegislation, the
Community Law imposed not only obligations on indivals, but it provides - at the same time,
fundamental rights as part of the European legalitions. Moreover, the Court held that Community
treaties must be interpreted "to produce direatotéf and to create individual rights, which nationa
courts must protect."We may observe that this judgment of the Courticiviuled, with the direct
effect of Community norms, the recognition of indwval rights also, which was maintained in
subsequent Luxembourg Court’s case law.

In 1964, the Costa decisidastablished the supremacy principle of Communiw lto national ones.
Complementary interpretation of the Community Laswferred by the Luxembourg Court in Loos
and Costa decisions contributed irreversible to fhaetorian acceptance of the principle of
fundamental rights within the European legal ordéhis was facilitated by the fact that primary
legislation was applicable with priority to natidriaws while the constitutive treaties contained no
provisions on fundamental rights. Therefore, thiy @iable solution was the development of case law
in this area.

Existing, in the Community legal order, more andrenthe need of acceptance of respect for human
rights principle, in 1969 the Luxembourg judge bBthed that this principle is part of the general
principles of Community Law and it is protectedthg Court. So, the Court, by reasons given in the
Strauder case, said that "the provision invokedheyapplicant does not contain elements capable to
affect the fundamental rights guaranteed by genmiatiples of Community Law and protected by
the Court.® This decision is the first guarantee of the faet individual rights were accepted as part
of the Community legal order.

Although the Court’s recognition of the fundamentghts had been completed, their effective
enforcement continued to be debated. Thus, in tierrational Handelsgesellschaft decision,
Community judge returned to the matter of humarhtsgprotection "inspired by the common
constitutional traditions of the Member Statesdatisg that "the validity of Community measures and

1 ECJ, Prasident Ruhrkohlen-Verkaufsgesellschaft athdrs vs. ECSC High Authority, C - 36/59, 37/38:59/59, 40-
59/59, 15 July 1960, published in the ECR 196@23.

2 ECJ, Nold vs. ECSC High Authority, C - 40/59, pataJuly 15, 1960, published in the ECR, p. 426.

3 ECJ, Van Gend en Loos vs. der Belastingen Admmatish, C - 26/62, February 5, 1963, publishechmECR, p. 1.

4 ECJ, Van Gend en Loos vs. der Belastingen Admatisn, C - 26/62, February 5, 1963, publishechmECR, p. 1, § 3, §
4 and § 5.

5ECJ, Costa vs. E.N.E.L., C - 6/64, 15 July 196#lished in the ECR, p. 585.

5 ECJ, Stauder vs. Stadt Ulm, C — 29/69, 12 NoveriBé9, published in the ECR, p. 419.

7 ECJ, Internationale Handelsgesellschaft mbH vefuBi- und Vorratsstelle fir Getreide und FuttetebjtC - 11/70, 11
December 1970, published in the ECR, p. 1125.

322



Legal Sciences

their effects in the Member Statesannot be removed based on the fact that theyaa@rte to the
fundamental rights or constitutional principles."

In conclusion, the Court held that "fundamentahtigprotection... shall be secured in accordante wi
the structure and objectives of the Communritghd it applies the principle of Community Law
supremacy to the German national legal norms, deryius the need to respect fundamental rights in
relation to Community’s objectives, although it hexpress reference to human rights protection as
they were guaranteed by the constitutional commaditions of the Member States. Therefore,
individual rights could not be guaranteed if it Wsbbe detrimental to the Community’s interests.

In 1974, through the Nold Il decisidrthe Court reaffirmed that fundamental rights aaet pf the
general principles of law whose observance the swbliged to providé.In addition, this decision
introduced a new aspect in the development of #se daw of the Luxembourg Court because it
established the possibility that, “ in the applicatand interpretation of Community Law, the Casrt
able to be guided by and to refer to the normshefiiuman rights international treaties on which
Member States are signatoriésThus, the legislative gap of the EEC’s Treaty tmrgntee human
rights was partially remedied, and the recognibbfundamental rights as part of the legal prinegpl
applicable to the Community legal order has becom#eniable. However, this recognition did not
solve the issue of ensuring effectively the resparcfundamental rights in the European Communities
as it is stated further.

Praetorian recognition of the principle of fundanamights as part of Community Law was followed
by a policy statement issued on April 5, 1§Tommunity institutions have officially recogniz#tat

the principles underlying the European Conventiboutd be, at the same time, integrated into
Community Law’ The Parliament, Council and Commission have stte%he overriding importance
importance they attach to the protection of fundataderights, as they result from constitutional
traditions of the Member States and from the Eusop€onvention on Human Rights". Moreover,
European institutions have pledged that "in ther@ge of their duties to meet the objectives of the
European Communities, they should respect thestafuantal rights"”.

4. The Regulation and Monitoring of the FundamentalRights within the European
Union

4.1. The Stage of Fundamental Rights’ Regulation

The constitutive treaties of the European Commesitiave not regulated to guarantee rights and
fundamental freedoms within the European Uniorgallsystem. Thirty years after the establishment
of Communities, the Single European Aatade, for the first time, reference to the pritesigt human
human rights. In the third paragraph of the Preamiblsets out that EU States “work together to
promote democracy on the basis of the fundameigaisrrecognized in the constitutions and laws of
the Member States, in the Convention for the Ptate®f Human Rights and Fundamental Freedoms
and the European Social Charfeit this respect, the Single European Act is thenflation of human

L ECJ, Internationale Handelsgesellschaft mbH vefuBi- und Vorratsstelle fir Getreide und FuttetebjtC - 11/70, 11
December 1970, published in the ECR, p. 1125, § 2.
2 Ibidem
3 ECJ, Nold KG vs. Comisiei, (Nold 1), C - 4/73, M4y 1974, published in the ECR, p. 491.
;‘ ECJ, Nold KG vs. Comisiei, (Nold Il), C - 4/73, May 1974, published in the ECR, p. 491, § 2.

Ibidem.
5 Joint Declaration of the European Parliament, @dwmd Commission on fundamental rights protectiod the European
Court of Human Rights was adopted in Luxembourd\pril 5, 1977.
7 ECJ, Johnston vs. Chief Constable of the RoyatediBonstabulary, C - 222/84, 15 May1986, publisineithe ECR 1984,
p. 1651, § 1.
8 Single European Act (hereinafter SEA) was signekebruary 1986 (entered into force in July 1987).
® See the Community Charter of Fundamental SocightRi(not to be confused with the new European abdcharter
adopted in 1996 by the Council of Europe).
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human rights principle at the European level’s tatjon as it paves the way of including this priei
within the primary Community Law.

The Treaty of Maastrichtompleted the SEA’s provisions with regard tollienan rights recognition
recognition and explicit stated this principle. $hits art. F para. 2 was provided that the Eunopea
Union shall respect fundamental rights as guaranbgethe European Convention on Human Rights
and "as they result from the constitutional tradii of Member States, as general principles of
Community Law". We mention that the arguments usgdhe Court in the Hauer and Rutili cases
were taken and specifically regulated within thateat of this article.

Maastricht Treaty regulates issues on the prin@plleuman rights in other articles, too, as wellras

its Preamble, while the requirements to ensurephigiple became part of EU foreign policy. Many
bilateral and/or multi-lateral agreements cont@wese provisions on the respect for human rights an
fundamental freedonfsAlso, in February 1992, at Maastricht there wamail a protocol by all the
EU Member StateSwhich agreed that in the field of social policgyhshould follow "the path of the
Social Charter of 1989". Thus, the protection afdamental rights and freedoms has a central role in
the further development of the European Union.

The regulation process of human rights and freederas marked by the proclamation of the
European Union’s Charter of Fundamental RigHtslowing the conclusions of the European Council
Council summit in Koln. The document consists dit@s’ - dignity, freedoms, equality, solidarity,
citizens' rights and justice, established by meydime three main generations of rights. This new
catalog of fundamental rights is essential for Bk legal system, having a different fate of the 498
Declaratiofi and gaining the status of primary legislation omdth the entry into force of Lisbon
Treaty.

In 1997, the Treaty of Amsterddnbrought innovations in the field of fundamentajhts and
freedoms protection at the European Union’s leVélus, the Treaty provided that "the Union is
founded on the principles of liberty, democracypext for human rights and fundamental freedoms,
and the rule of law, principles which are commortiie Member State¥” Therefore, the Treaty
allows the Court to apply to all acts of the EUtitngions the minimum standards related to human
rights protection, as they are set by the congiitat common traditions of the Member States and by
the international human rights law.

The important role of human rights principle hehdtihe European Union’s policy is highlighted by
legal norms such as the suspension of certainsfigitumbent on a Member State when it violates
one of the principles enshrined in Art!%as well as by the sentence under which "only those
European states that respect the principles sét@ut. 6 para.1 may request the EU memberstip".

! Treaty on European Union was signed in MaastochEebruary 7, 1992.

2 See VI Lome Convention which expressly includesine$ relating to suspension of the economic codiperainder
violation of human rights.

3 It is envisaged that the UK is a signatory toRmetocol.

4 EU Charter of Fundamental Rights was proclaimedBbyopean institutions and Member States repretezsaon
December 7, 2000.

5 It is envisaged generations of human rights ag lage been classified by Professor Karel Vasak.

® Declaration of the Rights and Fundamental Freedanhspted on April 12, 1989, was adopted by Pagismas a reference
tool in human rights and fundamental freedoms thhout the Community and in particular, for the GoDreclaration was
the first Community catalog of fundamental rightsldreedoms containing civil and political righes;onomic, social and
cultural as well as a series of new principlese-ghinciple of freedom in art, science and reseédcticle 5 of. 2), principles
constitutive of democracy (art. 17), consumer e (Article 24) etc.. This document was still significant meaning as a
simple statement of recognition of these rightsigyatory States, without the power to producelleffacts.

" The Amsterdam Treaty was signed on October 2, 2@@7entered into force on May 1, 1999.

8 paragraph 8 of the Treaty, amended art. F of that§ on European Union as it was quoted.

° See art. 309 UET.

10 The Union is founded on principles of liberty,ndecracy, human rights and fundamental freedomsttamdule of law,
principles which are common to the Member States.”

" See art. 49 UET.
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The Treaty of Amsterdam made a real "reform" in tiedd of guaranteeing human rights in the
Union's legal system, both through explicit proms on fundamental rights that it introduced in the
EU primary legislation and through the individugghts transfer which took place between the third
pillar - justice and home affairs, and the firsn@ounity pillar.

European institutions have provided a particulggrdion to the procedure for the fundamental rights
and freedoms regulation which has yielded in atdvfthe Treaty establishing a Constitution for
Europe! which included a catalog of rights and freedonclmimed in the Charter of Fundamental
Rights, thus solving a number of issues raised tiwer in front of the Court of Justice. The draft o
Constitutional Treaty was replaced by the TreatylLisbon, notwithstanding the legal force of
regulations on principle of respect for the rightsl fundamental freedoms.

The Charter of Fundamental Rights does not creaerights, but comprises in one document all the
rights and freedoms of EU’s citizens, stated by Eheopean Convention on Human Rights, the
European Social Charter, the Community Charter afi€d Rights of Workers, the constitutional
common traditions of the Member States, case lathe@European Court and of the Court of Justice,
as well as the international conventions on prataadf human rights adopted by the United Nations,
the Council of Europe and International Labour @igation to which Member States are parties.
Therefore, the new catalog adds to the Europearvé@mion’s provisions, not only other economic,
social and cultural rights, but also new civil apdlitical rights, such as the right to good
administratiof, the right to a healthy environmehthe right to protection of personal datand it
extends the protection of individual integrity thgh prohibition of eugenic practices and human
cloning for reproductive purposes.

The new catalog of fundamental rights does notyafipkll situations in which individual rights are
violated within the European Union space, but dolyhose actions taken by EU institutions or other
EU bodies and by the Member States when implemgriid Law, in accordance with Article 51
para.l. If the Charter does not apply to a spedifigation, the fundamental rights continue to be
protected, at local level, in accordance with nalaconstitutional systems of each Member State. In
addition, all EU states have joined the Europeanv€ntion on Human Rights under which their
commitments are independent of the EU Law’s obligat Therefore, any individual may bring an
action before the Strasbourg Court for breach Giralamental right guaranteed by the Convention
after exhausting all remedies available at natideatl. Thus, the Charter completes and does not
replace the protection offered by the national tiut®nal systems and by the legal system of the
European ConventiohSo, the democratic deficit invoked by the GermamaSitutional Court in the
Solange | case, nearly 30 years ago, has been tosaldition.

4.2. “Monitoring” Fundamental Rights and Freedomstough the Establishment of the EU Agency
for Fundamental Rights (FRA)

Tampere European Courldidunched the idea of a Fundamental Rights Agemgydvide institutions
institutions or other EU bodies and Member Statbg ‘assistance and expertise needed in order to
fully guarantee the fundamental rights and freedamsnplementing EU legislation.

! Treaty to enter into force when it was ratifieddiyleast 20 of the 25 Member States signatorigficilities in the process
of ratifying the Constitutional Treaty led to isniporary suspension. Recovery effort The ratificapirocess was supported
by the German EU Council Presidency The Berlin Bxetlon of March 25, 2007, although no specifierefce is made to
the Treaty, as provided for that immediate purpaéeplacing the European Union on a renewed comivasis before the
European Parliament elections in 2009". This staténis basically relaunching the process of refogrihe European
Union, which led to the entry into force of theaeh that replaced the Constitutional Treaty on tédeber 2009.
2 See art. 41 of the Charter of Fundamental Rights.
3 See art. 37 of the Charter of Fundamental Rights.
4 See art. 8 of the Charter of Fundamental Rights.
5 See art. 3 para. 2 of the Charter of Fundameriggit®
6 European Commission Report on implementation @f@harter of Fundamental Rights, 2010, p. 6.
" To be taken into account, the European Councitimgef 15-16 October 1999, held in Tampere, Fidlan
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The Agency was established by EU Council Regulation168/2007, with its work starting on March
1, 2007. The new body has extended the former EampVonitoring Centre on Racism and
Xenophobia, based in Vienna, from the Europeanlpnotof monitoring acts of discrimination to the
protection of human rights and fundamental freedamgeneral, but without proper monitoring
competence over the Member States.

The Regulation establishes the Agency and govesngbjectives, competences, missions, fields of
activity, methods of work and cooperation, orgatiraand operation. Among its attributions, the
Agency collects, analysis and distributes inforarathnd relevant data, including results from redear
and monitoring activities provided by the Membeat8s$, by EU institutions and its bodies, offices
and agencies, other national or international tunstins and by Council of Europe; develops methods
and standards to improve data, in cooperation thithCommission and Member States; achieves and
encourages scientific research and surveys, preppistudies and feasibility studies, at the retjoés
Parliament, Council and Commission; publishes amichs and opinions of EU institutions on
thematic issues; publishes reports on mattersimglab fundamental rights, including examples of
good practices and thematic reports based on thealysis, research and studies; develops
communication strategy and promotes dialogue witil society for information on fundamental
rights etc.

Agency does not interfere, in its activities, wite powers of other UE institutions or regional
organizations in promoting human rights, but hasypetence to provide assistance and expertise to
ensure implementation of legislation and programgromote, protect and fulfill human rights in the
European Union. Once the Treaty on the Functiooindpe European Union and, default, the Charter
of Fundamental Rights entered into force, there, wasthe moral obligation established by the
Regulation, a political one of supporting the Ageéaanandate regarding its assistance and expertise
relating to guaranteeing fundamental rights indbeelopment and implementation of EU legislation.

5. Conclusions

In conclusion, we may say that more than half dawgrago the principle guaranteeing human rights
in the EU legal order was difficult to be implemetht Gradually, socio-political changes have led to
acceptance of human rights and fundamental freedmngart of the Community Law principles,
reaching as far European Union to be founded onegatommon to all Member Statesaf and on the
principle of respect for human rights and fundarakefmeedoms.

European Union and its Member States must respesah rights in the implementation of European
legislation in accordance with the constituent @mdended treaties, the Charter of Fundamental
Rights, European Convention on Human Rights andd&oental Freedoms, the Social Charters
adopted by the Union and Council of Europe, as aglthe jurisprudence of the Court of Justice and
of the European Court of Human Rights.

The evolution of fundamental rights and freedonwqmtion within the UE legal order had a difficult
way to go, slow and still far from being compléfée believe that the entry into force of the Treaty
Functioning of the European Union and the establestit of the Agency for Fundamental Rights will
allow a better monitoring of human rights and indiidal freedoms in Europe, based on such legal
framework and means necessary to achieve thistolgec
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