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Abstract: Law no. 62/2011 of social dialogue, as it was ratpd by the lawmaker, comes and reunites
within it a series of fundamental institutions ioc&l matters, such as: social dialogue (trade nsio
employees’ representatives, owners’ associatiotts}, Economic and Social Council, the collective
employment contract, labour conflicts and, nothast series of elements pertaining to labour dlicigon. It
thus abrogates the old regulations in the mattew Ino. 54/2003 with respect to trade unions, Law no
356/2001 regarding owners’ associations, Law n8/1997 regarding the organizing and functioninghef
Economic and Social Council, Law no. 130/1996 wihpect to the collective employment contracts, Law
no. 168/1999 regarding the settling of labour dot¥l and Government Decision (G.D.) no. 369/2009
regarding the establishment and functioning of gheial dialogue commissions at the level of thetre¢én
public administration and at the territorial level.

Keywords: collective relations; trade union; collective labgonflicts; jurisdiction

1. General Aspects

Law no. 62/2011 of social dialogue (published ia @fficial Gazette no. 322 of May 1,02011), as it
was regulated by the lawmaker, comes and reunitésnwt a series of fundamental institutions in
social matters, such as: social dialogue (tradeonsmi employees’ representatives, owners’
associations), the Economic and Social Council ctiieective employment contract, labour conflicts
and, not lastly, a series of elements pertainindatwur jurisdiction. It thus abrogates the old
regulations in the matter: Law no. 54/2003 withpeeg to trade unions (published in the Official
Gazette no.73 of February,52003), Law no. 356/2001 regarding owners’ associa (published in
the Official Gazette no. 380 of July 1,22001), Law no. 109/1997 regarding the organizngl
functioning of the Economic and Social Council (jisted in the Official Gazette no. 141 of Juf§, 7
1997), Law no. 130/1996 with respect to the colMecemployment contracts, Law no. 168/1999
regarding the settling of labour conflicts (pub#ishin the Official Gazette no. 227 of April,72009)
and Government Decision (G.D.) no. 369/2009 regardhe establishment and functioning of the
social dialogue commissions at the level of thdreépublic administration and at the territoriavél.

Thus, the lawmaker takes one step forward towarkatwneans modern legislation in which all
fundamental problems in social matters are fougdleted in a single normative act. We consider that
all these aspects regulated by Law no. 62/201babkdialogue could have been established by the
Labour Code, in a unitary vision on social legishat Still, if the lawmaker opted for a separate
regulation of these issues, we consider that itlvbave been more suitable the namélafv that
regulates the collective work relations”and not only social dialogue.

It must be mentioned, right from the beginning, thet that the new law no longer covers the entire
problematic subjected to the previous regulationLby no. 130/1996 of collective employment
contracts and by Law no. 168/1999 of labour cot#lighus, the new law establishes in Title VII only

! Senior Lecturer, PhD, Faculty of Public Adminisiza, National School of Political Studies and Rudministration,
Romania, Address: 6 Povernei str., Sector 1, BuasharRomania, Tel.:+4021.318.08.97, fax: +40212A.35,
Corresponding author: radupopescu77@yahoo.com.

271



European Integration - Realities and Perspectives 2012

the aspects pertaining to the collective labourotiagons (for instance, the institution of the
suspension of the collective employment contraobisonger present), and Title VIII, which regukate
the modalities for solving labour conflicts conaia series of brief provisions, in comparison ® th
old regulation. These aspects, we believe, aréinnbie sense of a modern regulation, which shoeld b
clear, precise, and which should cover the posgitdblems notified, in time, with respect to thd ol
regulation (not to create new ones).

2. Disputed Aspects regarding Law no. 62/2011

Art. 3 of Law no. 62/2011, as regulated, at preseespectively: the persons employed with
individual employment contract, the public servaams the public servants with special statute m th
conditions of the law, the cooperative members thiedagricultural workers employed are entitled,
without any restraint or prior authorization, toteblish and/or to adhere to a trade unfpmnestrains
the freedom of association in trade unions, a®¥! the liberal professions are excepted from the
category of persons who can establish and/or adbexérade union.

In this sense, we consider that, in virtue of thieagiple of trade union freedom, all workers, excep
those employed within the armed forces and thecpokhould have the right to establish and to
affiliate to organizations of their choice.

Also, the request, upon the establishment of atradon, that the founding members are employees
of a single owner also represents a breach of timeiple of trade union freedom. In the specialty
literature was underlined the fact thétis an axiom of contemporaneity the fact thatlgupower, in

a democratic society, does not intervene with resfmethe materialization of the association right”

Moreover, according to the actual regulation, tleespns apt for work but who are, temporarily,
without a job or in unemployment, cannot be paradfade union, which, in our opinion represents
also a breach of the exercise of the right to &ssociation (in the notion of worker, as definethat
European level by the Court of Justice in Luxembiogjng also classified the persons apt for work
but who are not working at a given time, being lestmtwo jobs).

The formulation in art. 8 of the law is uncleamc® it states thairi the managemeriiodies of the
trade union organization can be elected tmrsons who....”, as long as art. 3, para. 2 clearly
establishes thatidr the establishment of a trade union is necesaanymber of at least 1&nployees
within the same unit”"We consider that, logically, from the trade uninanagement body can be part
only a person who is a member of the respectiveteaion, hence, only a person who has the quality
of employee (and not any person); thus, the fortimulain art. 8 is improper, instead of the term
"persons” there should have been used "employees”.

Art. 9 of the law establishes the fact tfit the members of the elected management bodid¢iseof
trade union organizations is provided the protestiof the law against any form of conditioning,
constraint or limitation in the exercise of theimictions”, while art. 63 para. 2, which regulates the
same kind of protection, only for owners’ assooiasi, states: to the members of the management
bodies of the owners’ associations organizationprisvided the protection of the law against any
forms ofdiscrimination, conditioning, constraint or limitation in the exese of their duties and/or
mandate” We feel that this normative act should contasedes of provisions, in the mirror, similar,
for both organizations, such as the possible fapindiscrimination to also be indicated in the legal
text targeting the trade union organization.

We consider that art. 10 para. 1 of Law no. 62/2@ddlicitly abrogates art. 220 para. 2 of the Labou
Code, respectively’there are forbidden the modification and/or terratron of the individual
employment contracts of the trade union organizetionembers for reasons pertaining to the
belonging to the trade union and the trade uniotivaty” implicitly abrogatesthroughout the entire
term of exercising their mandate, the representatiglected to the trade union management bodies,
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cannot be fired for reasons pertaining to the fimfent of the mandate they received from the
employees in the unity”.

We believe that the harshening of the criteriadstablishing representativeness for the trade union
organizations at the level of the unit, where thienber of the trade union members must represent
half plus one of the number of employees withinuhg (previously, it was set at 1/3 of the numbgkr
employees in the entity) is one that, although dusscontradict the international regulations ie th
matter, will lead to the real impossibility for tirade unions to be able to fulfill this criteriand, as a
consequence, the social protection of the employiéin the unit will be affected, since they wilb
longer benefit of a representative trade union rusya.

In order to gain legal personality, the special ewgred person of the founding members of the
owners’ organization will have to submit a registma application to the court in whose territorial
range is the headquarter, following the same pureeds in the case of gaining the legal personality
by the trade union organization. With the applwatithere will also be attached the following prayi
documents:

* minute with the establishment of the owners’ orgation;

» statute;

» list of the members of the executive managing bafdje owners ‘organization;
» proof of the headquarters existence.

In this way, in the case of owners’ organizatioa #ame procedure is followed for gaining the legal
personality as in the case of the trade union drgdons (without the need for the owners’
organizations to gain legal personality on the gasuof another special law).

In case an owners’ or trade union organization twiigned a collective employment contract loses it
representativeness (either upon the completion haf 4 year term it no longer fulfills the
representativeness conditions required by lawduarting the 4 years, it loses this quality, regassllef
the manner) any interested party having the abittyegotiate the respective collective contract is
entitled to request (from the other party) the geiation of the contract, prior to its expiry terth
this renegotiation is not requested by anyonectfiective employment contract will remain in effec
until the expiry of the term for which it was coandkd Stefinescu, 2010).

This art. 222 para. 3 of Law no. 62/2011, as rdgdlawe believe may create a state of uncertainty
(insecurity among the employees with respect toptwvisions within the collective employment
contract), and at the moment when the trade uni@amnization, in the conditions of the new
regulations, no longer fulfills the representatiess criteria, the owner may request the renegmtiati
until the expiry of the respective collective empteent contract validity. Thus, through the
renegotiation which no longer occurs between thaes&wo parties that initially negotiated the
collective employment contract, the employees niay themselves in the situation in which the new
renegotiated provisions are unfavorable to themidvicontradicts the spirit of what mean the
institution of the renegotiation between the saragigs and of the differences that may occur when
either party is changed).

Art. 88 of Law no. 62/2011 establishes the factt tthee Economic and Social Council has the
obligation to analyze the drafts of normative actseived and to transmit its approval within
maximum 7 working days since the receipt of theesq

Hence, the lawmaker established the obligatiortuest the approval of the ESC for all categories o
normative acts which are of its competence, as agits obligation to answer the requests; in tase
ESC does not answer or answers exceeding the stalished by law, this will allow the initiator of
the normative act draft to send it for approvaheiit the ESC consent, but with the mentioning f th
situation.

The Romanian lawmaker substantially modified thealeprovisions regarding the collective
negotiation, giving them a new legal perspectiggfodows:
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collective negotiation is mandatory only at theelleof the unit (according to art. 229 para. 2
of the Labour Code and to art. 129 of Law no. 62190 thus disappears the provision
according to which the collective negotiation isnalatory, regardless of the level.

the negotiation initiative belongs to the employaerd if it refuses to start negotiation, in the
conditions of the law, the deed is a misdemeanor;

in case the employer does not initiate the negotiait will be able to commence, upon the
written request of the representative trade uniegamization, or of the employee’s
representatives, within maximum 10 calendar daysesthe communication of the request;
therefore, within 10 calendar days will start tiseual negotiation;

within this term of 10 days, a new term of 5 cakandays starts running, during which the
employer or the owners’ organization has the oliigato summon all entitled parties in
view of negotiating the collective employment cawitr(we consider that the non-fulfillment
of this obligation by the employer should bringtfothe same contraventional sanction
established by art. 217 letter b) of the Law ofiglodialogue, since it is also a matter of the
employer’s refusal to negotiate, sdato sensy

the duration of the collective negotiation cannetezd 60 calendar days, except with the
parties’ agreement (hence, it is a recommended term

the provision establishing the minimal contentha bbject of the collective negotiation was
removed; this situation, in practice, can creaserges of problems to the social partners who
are no longer held by the obligatory negotiationclzfuses essential to any employment
contract.

Also, it must be underlined the fact that, accogdin the provisions of the ILO Convention no.
87/1948 regarding trade union freedom and the gtiote of the trade union right, one of the main
goals of guaranteeing trade union freedom is towalbwners and their employees to associate in
organizations independent from the public powerstarregulate by means of collective employment
contracts certain salary rights and labour conditicAt the same time, the ILO Convention no.
98/1949 regarding the application of the principlafs the right to organize and to collective
negotiation, in art. 4, which refers to the encgeraent and promotion of collective negotiation, is
established the fact that these rules apply botthéopublic and to the private sector (A. Popescu,

2008).

the clauses of the collective employment contrazas be renegotiated periodically,
according to the contractual provisions; this psmn comes and modifies the previous legal
text, which established the fact that these claasesenegotiated annually; we consider that
the current regulation is a modern, flexible onhiclh corresponds much better to the social
realities, allowing the parties to establish in wvaltagreement if and when they will
renegotiate certain clauses;

all aspects pertaining to the object of the negotiawill be comprised in minutes drafted at
the end of each negotiation round, and which messigned by the parties’ empowered
representatives; the withdrawal of a party from tregotiation is not equivalent to the
interruption or cease of the negotiations, but tutes a modality through which the parties
understand to capitalize on their right to negetitthe lawmaker established that the date on
which the parties meet for the first time represehe date since which is it considered that
the negotiations were commenced and the 60 daydtms running;

we believe that, as art. 133 para. 1 of the Lawsadial dialogue was written, it is a
restrictive vision, as follows: the clauses of #wlective employment contracts produce
effects as indicated below:

a. for all employees within the unit, in case & tollective employment contracts concluded

at this level;

b. for all employees hired within the units whiale gart of the group of units for which the

collective employment contract was concluded;
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c. for all employees hired within the units of thetivity sector for which the collective
employment contract was concludadd which are part of the owners’ organizations sigatories
of the contract;

- the collective negotiation in the public sector uiegs the verification of the available
resources within different bodies or enterprisésthese resources depend on the state
budget, and if the validity period of the collegtiemployment contract in the public sector
does not always coincide with that of the budget k& series of problems will emerge.

The lawmaker established a new modality for repsg the parties at the negotiation of the
collective employment contracts, in the units inahhthere is no (more) representative trade urasn,
follows:

- if there is a trade union within the unit, legadigtablished, but not representative, affiliated,
though, to a trade union federation representatitiein the activity sector to which the unit
belongs, the negotiation will be performed by tlepresentatives of the trade union
federation, upon the request and on the basis eftride union mandate, together with
elected representatives of the employees;

- if there is a trade union not affiliated to a tradd@on federation representative within the
activity sector to which the unit belongs or if thés no trade union, the negotiation will be
performed only by the employees’ representatives.

The collective employment contract is concludedalincases, for determined time, which cannot be
shorter than 12 months and longer than 24 montitofding to art. 141 para. 1 of Law no. 62/2011).
By means of this regulation, the Romanian lawmalkged for restricting the maximum period for
which the contract can be concluded, to 2 yeart thie possibility of extending it, only once, wih
most 12 months, but within the term of 24 months.

Also, the new regulation no longer establishespibgsibility of concluding a collective employment
contract for a period shorter than 12 months, faredain determined work; hence, a collective
employment contract can be concluded for a detexthimork, on condition that it lasts at least 12
months, but no more than 24 months. We consider, gweptionally, a collective employment
contract will be able, in reality, to last lessnhE2 months, only if it was concluded for a duratod
minimum 12 months, for the execution of a determivwerk, which was completed earlier than the 12
months and, thus, the collective employment cottightfully terminated (R.Popescu, 2011).

3. Conclusions

Law no. 62/2011 no longer regulates the possibiityconcluding a single collective employment
contract at the national level. We believe thas t#awmaker’'s option considerably diminishes the
importance of the collective employment contracdititntion. The absence of a single collective
employment contract at the national level will leét £specially by the employees, who, in this way,
will be deprived of a level of social protectioretveen the law and the individual employment
contract, creating a void through the disappearasicthis institution. The collective employment
contract must be considered the working instruneémiie trade union organizations, in the same way
as the internal regulation is the work instrumenthe owners’ organization; the disappearance ef th
collective employment contract at the national leweans, in reality, one less protection instrument
for the employees, which, in our opinion, contrélithe spirit of the community regulations in the
matter, which promote the concept of social pradecat the national level, through means specific t
each state.

Art. 153 of Law no. 62/2011 establishes the faat thny trade union organization legally established
may conclude with an employer or with a owners’ amigation any other types of agreements,
conventions or understandings, in written form, ehhirepresent the law of the parties, and whose
provisions are applicable only to the members &f slgning organizatioris We consider that this

275



European Integration - Realities and Perspectives 2012

provision should be interpreted in the sense #rat:trade union organization, regardless of whdee i
representative or not, can negotiate and concluttetive owners’ organization of the same level an
understanding which to become the law of the smypiarties, only with respect to those aspects that
do not make the object of the regulation on théshafsa collective employment contract.

The lawmaker, in the current regulation, no londistinguishes between conflicts of interests and
conflicts of rights, but performs a different digis, respectively, in collective labour conflictach
individual labour conflicts. In reality, the setthent of the labour conflicts must follow the sam® t
large problematic issues, respectively, the casflidGsen with the occasion of negotiating the
collective employment contracts and the conflibts have as object the exercising of certain rights
the fulfilment of certain obligations deriving fmolaws or other normative acts, as well as from the
collective or individual employment contracts (Al€ilea, 2011).

In conclusion, through the Law of social dialoguergvestablished a series of limitations of thetrigh
to strike, a right with constitutional roots, addas:

- the decision to declare the strike is made byrdpresentative trade union organizations
participating to the collective labour confliatjith the written agreement of at least half of the
members of the respective trade unions (art. 188. 33 and for the employees of the units where
there are not organized representative trade untbesdecision to declare a strike is made by the
employees’ representativesjth the written agreement of at least one quarter of the number of
employees within the unit, or, as the case maybihe sub-unit or compartment (art. 183 para. 2).

By means of this legal text a limitation of estab&d on the right to strike, consisting in the espr
requirement of the agreement expredssedriting . The mandatory establishment of the written form
for the agreement expressed in view of startingsttike is of a nature to limit even more the eisrc

of the right to strike. In what concerns the simestablished by art. 183 para. 2, we considsrttie
disposition from the old regulation should haverbpeeserved, regulation which mentioned the fact
»that the decision to declare a strike is made tiglogecret vote ”,. such as to not put additional
pressure on the employees within the unit.

- the actual strike cannot be started unless prelyiousre exhausted the possibilities of solving
the collective labour conflict, through the obligat procedures, only after the running of the
warning strike, and if the moment of its start weasught to the knowledge of the employers,
by the organizers, with at least 2 working dayadmance (art. 182);

We believe that the correlation of the possibiifystarting the actual strike with the previousnimg

of the warning strike breaches the right to strikiecause it is a matter of two legal, distinct eypf
strike, which must not be necessarily correlatée; abligation of the employees to previously go
through this stage actually makes more difficudt #tcess to exercising a fundamental right.
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