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Abstract: The idea of criminal protection of the financiatarests of the European Communities appeared as
a result of allotting their own funds by means tué first project of amending the Treaty of Auguti®76
which modified the Treaties regarding the estabiisht of the European Communities. Nowadays, oribeof
major problems that the European Union is facinghes frauds committed to the detriment of the Union
budget. The offences bilking the Union budget axeeenely dangerous, not only by the amount of the
damage caused, but also by the high degree of iarggrsuch offences. Romania has made significant
efforts to align its legislation in this matter the community legislation, such efforts resulting the
introduction of a new section in Law no. 78/200@aming prevention, discovery and sanction of qutiam
offences — section named “Offences affecting timarfcial interests of the European Communities”sThi
work will analyze those offences provided in Law @8/2000, committed against the financial interesit
the European Communities, such analyze includigg tile relevant judicial training in the matter.
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1. Introduction

Preventing and sanctioning offences affecting thanicial interests of the European bodies is a main
concern which has been materialized in many adfseaevel of European institutichsSuch concern
was caused both by the need to improve the crindggdlation regarding corruption prevention and
control, and by the proliferation of corruptionefices - a phenomenon manifested in Romania, too.

The most important legal measure adopted by ountcpwas adding new articles to Law no. 78/2000
(the framework law regarding corruption sanctionindRomanié), aiming at new incriminations, on
the one hand, and at extending the area of theeagtibject of corruption offences to some categorie
of persons provided in the Criminal convention reggg corruption, in the Convention regarding the
protection of the financial interests of the Eurap&€ommunitiesand in its additional protocols. This
significant and original addition for the Romaniéyislation was made by means of Law no.
161/2008 by introducing section’4named Qffences against the financial interests of thedpean

! Prosecutor, The Court of Appeal RiteCorresponding author: fabianmorareanu@yahoo.com

2 Judge — The Court of Appeal Riie e-mail: fabianmorareanu@yahoo.com.

3 The criminal convention regarding corruption, bé tEuropean Council, ratified by Romania by Law 22002 or the
Convention regarding the protection of the finahawerests of the European Communities and itstiathal protocols,
drawn up based on article K.3 from the Treaty ef Huropean Union.

4 Law 78/2000 published in Official Journal no. 2®May 2000, but the text of the initial documentfered subsequently
a series of modifications and additions. They apmbldy Government ordinance no. 83/2000, approviéd modifications
by Law no. 334/2001, the Emergency Government @rdie no. 43/2002, approved with modifications bywvLao.
503/2002, with further modifications, Law no. 16103, with further modifications, Law no. 521/20Ghe Emergency
Government Ordinance no. 124/2005, the EmergenagBment Ordinance no. 50/2006, Law no. 69/2007.

5 According to art. 46 it introduced in TUE by thee@ity of Lisbon “The union has legal status” rejsigcthe European
Communities; see (Vilcu, 2010, p. 119)

6 Law no. 161/2003 regarding some measures to etisereansparency in exerting public dignities, ljupositions and in
the business environment, preventing and sancticconruption, published in Official Journal no. 23¥21 April 2003.
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Communities Each offence included in this section will lahgbe analyzed below.

2. The Offence of Failure to Comply with the Rules Related to Obtaining Funds from
the European Community Budgets (Art. 18" from Law 78/2000)

It is an offence — using of presenting of falsexect or incomplete documents or declarations, lvhic
has as result the illegitimate obtaining funds fritv@ general budget of the European Communities or
from the budget administrated by them or on thehaif [para. (1)].

It is also an offence — The deliberately overlogkad providing the information required accordirg t
the law, with the purpose of obtaining funds frdra general budget of the European Communities or
from the budget administrated by them or on thehrdif [para. (2)].

If the dee?s provided above generated particulseljous consequences, the punishment shall be
higher. (3)1.

The specific legal objeds represented by the social relationships appgaaimd developing with
reference to the financial interests of the Eurap@ammunities. In the legal literature, they séidtt
subsidiarily the social relationships are defendediationships regarding the public trust in the
authenticity and credibility of the documents amdldrations made to obtain such funds. (Dobrinoiu,
2004, pp. 651-664)

The material objectis represented by false documents used or by tlhote recording false
declarations when the declaration is accompaniednbgct, too. It is to mention that the aimed funds
do not represent a material object of the offermeabse they intend to obtain them by the criminal-
related activity. If they are obtained illegallizgly could be considered as a product of the offence

Paragraph 1 does not provide any condition reggrttieactive subjectWe think that, not depending
on circumstances, it could be an executive witlireeonomic organization, state institution, bubals
a natural or legal person private law who aimst#aining funds from the European Communities
budget following the representation of some falseudnents.

As for thepassive subjecit is represented by the European Communitiessetiudget is defrauded
by the active subject’s deed.

The material elemenbf this first offence is alternative, being repmsel by an action and inaction.
The action can take two formssingof false documents armgtesentingfalse declarations.

Regarding the offence to forge the documentatidnstied or used to obtain illegal funds from the
general budget of the European Communities or tlmrbudgets managed by them or on their behalf,
the legal practice decided that it is the offentécgery under private signature provided by a0

of Criminal Code — offence which is not mergedtie bffence provided by art. 1fBom Law 78/2000

— case when the author is liable for both offencessidered multiple offencésAlso, the legal
practice decided that the offence of forgery unulérate signature provided by art. 290 of Criminal
Code can be committed in a continuous form, if #uthor, based on the same criminal-related
resolution, forges several documents (i.e. 94 fagragreements) that he/she subsequently uses to
obtain the funds (i.e. of SAPARD funds).

For the offence provided by art. “f8om law 78/2000 to exist, it is necessary thatdbeds committed
to have as result getting of funds from the genkeualget of the European Communities or from the

! According to art 146 of Criminal Code., by partanly serious consequences, one understands aiahatamage higher
than ROL 200,000 lei or a particularly serious ulisance of the activity, caused to a public autiiai to any of the units
referred to in art. 145 C. pen., or to other legahatural person.
2 Criminal judgment no.161 of 7 March 2008 of theuB@f Sector 2 Bucharest — final by criminal déemisnr. 1673 of 21
October 2010 of the Court of Appeal Bucharest.i8ehkis regard (Trari; 2011, p.170 — 177)
3 Criminal decision no. 607/R of 16 March 2011 o ourt of Appeal Bucugé. See (Trang, 2011, p.206 — 217) There is
also the criminal decision of the Court of Appegéfli no. 1092/R of 18 October 2011 — non-published.
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budgets managed by them or on their behalf, thiectaig the ,costs” section of such budgets,
meaning ,subsidies” or ,aidg”1t is also to be mentioned that such subsidiesids are not provided

to be granted to satisfy personal interests, bsatsfy the common general interest of financimg t
common policy in agriculture or of contributingttee renewal or reinforcement of economic, social or
cultural cohesion in the European Union, beinglidel in certain programmes, such as: PHARE
ISPA’, SAPARD'. To get such funds, a certain procedure shoulébbewed. The natural or legal
persons interested should perform certain projemtsl submit a particular documentation.
Documentation should include a series of acts, slemd circumstances to be analyzed by the
competent authorities of the European Communitied, the funds requested shall be granted based
on them. That is why all declarations, documents amy other acts used should correspond to the
reality.

As for the inaction by means of which the mateei@ment of the offence is achieved, according to
paragraph (2) — it is an offence tbneerlookingof providing certain data requested by law, thusreg

at obtaining illegal funds. It is the situation whélhe active subject knows that he/she has to geovi
such data, but he is ware that by providing theefstie will not get such funds. In such alternative
modality, the offence exists only if the overloodihas as result the getting of illegal funds.

The immediate follow-upgs materialized in effectively getting such illégands. As it is a result
offence, they have to prove the cause-effect I8tk.they have to prove that the incriminated action
inaction has as result getting illegal funds frdma budget of the European Communities.

The subjective siddhe form of guilt used to commit this offencehg direct or indirect intention for
committed offences and just direct intention forevoked offences. In case of very serious
consequences produced, the offence is committddpnakterintention

The preparation actdor such offence are possible, but not incrimidatndattemptis punished. We
consider that the offence is consumed at the mombah such funds are actually delivered from the
general budget of the European Communities or fileenbudgets administrated by them or on their
behalf into the beneficiaries’ accounts. If theeoffes are committed as continuous offence, thdle wi
also be a depletion moment, the legal practicegoggtevant in this regardl.

The offences provided in para. (1) and (2) willdumished with imprisonment from 3 to 15 years, and
the one provided in para. (3) will be punished vifitiprisonment from 10 to 20 years. In all cases, th
lawmaker provided the application of the additigmahishment of restraining of certain rights, too.

! They are paid from the European fund of orientatimd agricultural guarantees and from the Strattiunds: the
European social fund, the regional development pamo fund etc.

2 PHARE (Pologne et Hongrie — Aide & Restructuration Ecoigoe) is a programme launched by the European
Community in 1990, whose destination is Poland ldodgary. Subsequently, it extended to the othedidate states from
the Central and Eastern Europe to join EU, becorthiegmajor instrument of technical financial assise offered by UE to
restructure the economies of those countries antetate the infrastructure necessary to join theean Union.

3 ISPA (Pre-Joining Structural Instrument) is a programcaene into force starting with 2000. Its objectivasnthe
development of the transport infrastructure andrenment protection in the candidate states.

4 SAPARDIs an operational programme from 2000. Its purpsse support the agriculture and the rural develept in the
countries from the Central and Eastern Europe.

5 Criminal judgment no.161 of 7 March 2008 of theu@oof Sector 2 Bucharest — by criminal decision 1673 of 21
October 2010 of the Court of Appeal Bucharest.i8ekis regard (Trari; 2011, p. 170 — 177)
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3. The Offence of Illegal Diminishing of Resources from the Budgets of the European
Communities' (Art. 18°from Law 78/2000)

According to art. 18para. (1) it is an offence - Using or presentifidaise, inexact or incomplete
documents or declarations, if the deed has astrgmutliminishing of the resources from the general
budget of the European Communities or from the budgministrated by them or on their behalf.

Para. (2) sanctions the overlooking of deliberapetyviding the information required according te th
law, if the deed has as result the illegal dimiimighof the resources from the general budget of the
European Communities or from the budget administiraly them or on their behalf.

According to para. (3) they sanction even more dfiences provided in para. (1) and (2), if they
generated particularly serious consequences.

Compared to the previous offence, this offenceseasral differences, as follows:

- Although the incriminated deeds are identical t® ¢dimes within the previous offence, we have to
take into account they are committed under a diffecontext. Such deeds affect the income section
of the budget of the European Communities.

- The immediate follow-up is the illegal diminishiofithe resources from the general budget of the
European Communities or from the budget administraty them or on their behalf.

As for the previous offence, the offence can be rodted under the form of attempt which is also
punished. The offence is consumed at the momeni wieeillegal diminishing of the resources was
produced, from the general budget of the Europeamr@unities or from the budget administrated by
them or on their behalf.

The punishment for the simple normative modalitjpara. (1)] and assimilated [alin. (2)] is
imprisonment from 3 to 15 years and restrainingestain rights. The offence provided in para. €3) i
punished with imprisonment from 10 to 20 years @straining of certain rights.

4. The Offence of Changing the Destination of Funds from the Budget of the European
Communities (art. 18*from L aw 78/2000)

According to art. 18para. (1) it is an offence - Changing the desiimabf the funds obtained from
the general budget of the European Communitiesoon the budget administrated by them or on their
behalf, without observing the law.

According to para. (3) it is also an offence - Gfiag the destination of a legal obtained benefit,
without observing the law, if the deed has as tabal illegal diminishing of the resources from the
general budget of the European Communities or filoenbudget administrated by them or on their
behalf.

According to para. (2), the offence is more seriassthe deed provided in para. 1 generated
particularly serious consequences.

! The offence provided in art 18vas taken from din art. 1 pt. 1 let. b from then@ention regarding the protection of the
financial interests of the European Communitiesyjaling: ,For this convention, the fraud affectitige financial interests of
the European Communities shall be, in terms ofuess, any deliberate action or overlooking regaydising or presenting
of false, inexact or incomplete documents or detians, which has as result the illegal diminishoighe resources from
the general budget of the European Communitiesram fthe budget administrated by them or on theinalie non-
communication of any information by breaching ac#e obligation, with the same result, changing tilestination of a
legally obtained benefit, with the same result”.
2 It is to be mentioned that the main “resourcesthef European communities are: a percent of VATect#d at national
level, a percent from the gross domestic produdtteaditional own resources (customs rights chafgedhe import in the
European Union of products originating in other mies than third countries; the fees provided imitthe common
organization of markets; fines on competitive nrattc.).
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The specific legal objecis represented by those social relationships apgeand developing with
reference to the defense of the budget of the EamCommunities and of the budgets administrated
by them or on their behalf. (Neagu, 2009, p. 654}66

It is also to be mentioned that by the deed ingrateéd in para. (1), the budget is defrauded at its
income section.

The material objects represented by the funds obtained or by thalllegbtained benefits (according
to the final paragraph).

Theactive subjecis qualified and can be:

- the person who obtained funds from the general &udfjthe European Communities or from the
budgets administrated by them or on their behatf tm whom he/she changes their destination
illegally;

- the person who obtained any other benefit legally.

Thus, the active subject can be both a public s¢éraad a natural person, because such funds can be
obtainedbased on project®oth by state institutions (for example, FARE fsh&nd by natural
persons (foe example, SAPARD funds).

Thepassive subjeds represented by the European Communities.

The material elemenis represented by an action, i.e. changing theirggigin of funds, committed
without observing the law. For the offence to eisis essential that such funds should come filoen
general budget of the European Communities or fiteenbudgets administrated by them or on their
behalf.

According to para. (5), it is also an offence chiagghe destination of a legal obtained benefit,
without observing the law. The benefit should netessarily come from the European Communities
as subsidies or aids. It can come from any legaligcof the author, but obtaining such benefit

should create to the author the obligation to pamyes duties to general budget of the European
Communities or to the budgets administrated by tbemn their behalf (for example, import customs

duties). Getting a legal benefit generates the payrabligation of a duty. It such duty is not paittl

the money is used in other purposes, then we teeveftence we are analyzing. So, there will be an
offence only if the deed has as result the illefialinishing of the resources from the general budge
of the European Communities or from the budgetsimidimated by them or on their behalf. The

criminal-related activity consists in taking outetiunds or the legal obtained benefits from the
patrimony area where they belonged, which can résuproducing some possible damages to the
European Community or can even cause the illegainihing of the resources from the general
budget of the European Communities or from the btslgdministrated by them or on their behalf [in
case of para. (3)].

Theimmediate follow-upepresents the establishment of the fact thatiéiséination of the funds was
changed — in which case the budget of the Unioadféxted at the ,costs” section. For para. (3¢, th
follow-up is represented by the actual diminishofgthe resources from the general budget of the
European Communities or from the budgets adminedray them or on their behalf. The follow-up
influences the above mentioned budgets under tutiie” or “resource” sectiors.

The cause effect linkomes from the materiality of the deed. For pa8j.i{ should be proved the fact
that the mentioned action produced an illegal dishimg of the resources from the general budget of
the European Communities or from the budgets adtnated by them or on their behalf.

Thesubjective sideThe form of guilt is direct or indirect.

! The resources referred to by this offence (anctieprovided in art. £8are considered only the customs duties charged
for the import in the European Union of productigiormating in other countries than third countriagricultural fees charged
for the import of agricultural products originaifrom third countries and the fees stipulated iwithe common market.
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The preparation actdor such offence are possible, but not incrimidatend attempt is punished. The
offence is consumed when illegal change of destinatf funds or of other legal obtained benefits
takes place. The analyzed offence is susceptibldepletion if the offence was committed in a
continuous form. The legal practice decided thatdhange of destination of two succeeding tranches
of one single financing, obtained following a siglontract, determines the conclusion that both
material actions were committed based on the saiminal-related resolutioh.

The punishment for para. (1) and (3) is punishnfi@mh 6 months to 5 years, and for para. (2) is from
5 to 15 years and restraining some rights.

5. The Car elessness Affecting the Financial Interests of the European Communities (art.
18°from L aw 78/2000)

According to art. 18 it is an offence — the guilty non-observing ofadfice duty, by non-performing

it or deficient performing it, by a director, adnstmator or the person with decisional or control
attributions within an economic agent, if it had r@sult the commission of one of the offences
provided in art. 1818° or the commission of a corruption or money lauirdeoffence in connection
with the funds of the European Communities, by @ subordinate to him/her and who acted on
behalf of that specific economic agent.

The special legal objects represented by the social relationships reggrdne assurance that the

persons with decisional or control attributionshivitan economic agent observe the obligation to
accomplish correctly the attributions they haveomder not to affect the financial interests of the
European Communities.

In case the action representing the material eleewerted over a thing (the careless of some assets
computer, cars — the offence havaterial object

The active subjecis qualified, depending on circumstances mentidneithe text. Thus, the offence
can be committed by the director, administratothar person with decisional or control attributions
within an economic agent.

The passive subjeid represented by the European Communities

The material elements represented by non-observing an office dutyhgydirector, administrator or
the person with decisional or control attributiamishin an economic agent, by non-performing it or
deficient performing. Non-performing an office dutyeans overlooking, non-performing an action
that should have been performed or the state aliyigsof the author. Non-pe4drforming of a duty can
be total or partial, it can aim at one single datymore. Deficient performing of an office duty
supposes its performance in other ways.

The immediate follow-ups explicitly shown in the incrimination rule andrsists in committing one
of the offences provided in art. 1-8 18. Being a result offence, it is necessary to efstatthecause
effect linkbetween the author’s action, inaction and thefelup requested by the incrimination rule.
They have to establish that, following the authacsivity, his/her subordinate committed one of the
above mentioned offences.

The form of culpability is guilt. The subjectiveeahent is achieved in all cases where the author
foresaw the possibility of occurring the specifimsequences of such offence, but he/she thought tha
they would not occur or did not foresee them, altiohe/she should have and could have foreseen
them. Being committed without guilt, the offencen® susceptible of any preparatory acts or attempt
This offence is consumed at the moment when theniitated action was performed or when the
deadline for performing it expired and one of tleguested immediate follow-ups took place. The
punishment is imprisonment from6 months to 5 yaa$ restraining certain rights.

! Criminal judgment no.2062 of 6 November 2009h&f €ourt of Sector 4 Bucharest — final by crimigetision no. 390 of
21 February 2011 of the Court of Appeal Buchargse in this regard (Trafic2011, p.201 — 206).
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5. Conclusions

As a conclusion of the above, we consider thatitiaysis of those offences provided by Sectibof 4
Law no. 78/2000 is timely. Although introduced ipk 2003, the analyzed offences have a more and
more frequent application in judicial practice, lboh the activity of the Anticorruption National
Department — as a structure of the prosecutor'sceofspecialized in performing the criminal
investigation for such offences, and in the acdtiat the courts of law, where fighting the corrapti
phenomenon is made by final decisions.
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