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Abstract: The principle of separation of powers, as a basiwcjple of a real democratic political system,
concerns that state activities, powers are seghtat¢he fact that they take place separatelyjndisfrom
one another, each with its specific, but in theiaopolical reality it can be seen that there ankd
between public authorities in terms of organizadloand functional, namely cooperation and mutual
determinations. In terms of organization, the limigiven by the fact that some state bodies invbinethe
formation of other, and the functional aspect comgethe connection of collaborations: the
constitutionality of laws passed by Parliament ésteolled by the Constitutional Court or Government
activity can be examined by Parliament. The modienm of the principle of separation of powers reqsi
autonomous public authorities, sharing their incantlfunctions, establishment of means of coopearatio
and mutual control, all in the ambience of a geewnd real autonomy. So a state cannot work uttess
law adopted by thelegislature is applied to urge dékecutive and the judiciary by the executive esint
carries out its decisions. This cooperation shtsgidhccompanied by a power control, equipped wihlle
and institutional means that will not neutralizeteather.
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1. Introduction

The separation of powers is considered a conditfdhe existence of the rule-of-law state. Theiorig
of the theory of separation of powers is in Antiguat the historians Herodotus and Thucydides, at
the philosophers Plato and Aristotle, at the wsitkeschylus and Sophocles.

The matter of the separations of powers has bearlglformulated for the first time by John Locke,

his preoccupation starting from the practical nsitggd0 moderate the force of the state’s powers.
Locke considered that in the state exist three pavibe legislative power, the executive power and
the confederative power. He does not differentetpidicial power, having the opinion that this

depends on the legislative power, but distinguidioes functions of the state, one of which is the
jurisdictional function.

As for the confederative power, he defines it @adné'a power which we can call natural, because it
corresponds to a faculty which every man had beéotering the society. This power comprises the
right to peace and war, the right to form leaguesl alliances and to have all kinds of negotiations
with the persons and communities outside the’state

John Locke, in his work “Essay on Civil Governme(t960), argues the necessity to transpose in
practice this principle as followsThe temptation to get at the power would be toabjifethe same
persons who have the power to make laws wouldredse in their hands the power to execute them,
for they could be exempted from the laws they aidnmg'.
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2. ThePrinciple of the Separation of Powers

The necessity to ensure freedom of individual tasapublic powers determined Montesquieu to
resume the theme of the separation of powers amgtdpose as solution in order to defend the
individual freedom, the mutual control of powers.

In the work of Montesquieu does not appaterminis“the principle of the separation of powers”,
but, as Eisenmann noticed — one of the most praf@xegetes of the work of the French illuminist
philosopher — assigning three stémctions to the authorities or groups of authestabsolutely
distinct and independent, meaning to three aufberdr groups of authorities perfectly separateallin
aspects (functional, personal and material) Montiesgsubsumed his schema to one single idea: the
idea or principle of the separation of the powers.

The principle of the separation of powers becantwgma of liberal democracies and the essential
guarantee of individual in relations with power.caoding to this principle, the state has to futiitee
functions (loan, 2008, p.238 and following)

« enactment of general rules - legislative function;
« application or execution of these rules, meanimgekecutive function;
¢ resolution of disputes which occur in the procdsspplying laws — jurisdictional law.

The exercise of each function belongs to a poweit, esults the existence of a legislative poveer,
executive power and a judiciary power. Montesquirwreating the theory of separation of powers
also condensed it in the dictum which became amsebhope: “Le pouvoir arréte le pouvoir”. More
precisely, Montesquieu showed that the powers enstiate are:the legislative power, the executive
power of things which depend on the right of kiddaed the executive power of those depending on
the civil law’, meaning the legislative, the executive and thdigiary powers, these powers being
defined as compared with the state’s functions.

In the conception of Montesquieu, each power hdoktassigned to an independent body or a system
of bodies so that each body or system of bodiayiogrout its activity within the limits of the d&is
function which corresponded to the power to whiehobged, practically was carried out a mutual
control of the three powers and abuses were avoided

Montesquieu wrote: There would be lost all if the same man or bodigadlers, whether of noblemen
or of people, would exercise these three powerspthwer to make laws, the power to carry out the
public decisions and the power to judge infractionslisputes between individuals

Practically, in the conception of the French thinkeas excluded the accumulation of powers.

Alongside with the events of the French Revolutid789) has been extended the conception
according to which each power is “a part of soersi, the representatives receiving from the nation
through proxy, the legislative power, the execupesver and the judiciary power, which is exercised
without interference of the other powers and withoeing able to act upon these, in a discretionary,
sovereign way” (Nedelcu & Nicu, 2004, p.55 andduling).

This way of understanding the principle of separatf powers — as an absolute, rigid delimitatibn o
the legislative power, executive power and judicigower — is not topical anymore (Vedin2002).
With regard to this aspect other authors also egac

A first argument is that the state power is unignd undivided, belonging to a single holder — the
people. Thus can be deducted that is not indidatede the formulation “share of powers”, possibly
being able to speak about the share or distributibthe functions which the exercise of power
implies.

Another argument has as fundament the idea thag tise concept of “separation of powers” is put in
contrast with the principle of indivisibility of sereignty, for, admitting the existence of several
distinct and independent “powers”, we should aldmiathe possibility to constitute some “shares” of
sovereignty which would be assigned to each power.
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3. The Moder n Concept

The occurrence of political powers in their modé&rm determined mutations in understanding the
principle of the separations of powers. Practicalpntemporaneously with most of the constitutional
systems, the real matter is not that of the sejparaind balance of powers, but that of the ratio
between majority and minority, between governois @pposition.

In the modern meaning of the principle of separatibpowers it must be also considered the fadt tha
to the traditional functions (legislative functicexecutive function, judiciary function) are addesiv
ones, of the legislative, executive and judiciagdies (managing function and the deliberation
function of the Parliament, the function of contoblegislative over the executive, etc.), occugrihe
so-called “mixed areas” between state’s authoritiesl some new institutions, such as the
Constitutional Court and the People’s Lawyer.

The delimitation between powers, especially betwlegislative and executive power, is absolutely
conventional as long as, on the one hand, thedpaht itself “executes” or “applies” the law (for
example application of Constitution by issuing aedly laws), and on the other hand, the executive
branch of the state’s bodies carries out itsefqulatory activity.

The separation of powers, in the classical meaniag, as criterion the role of state bodies as
compared to law, more precisely the fact that seneate it, others apply it and others solve the
disputes. This approach concerns reality in a sigigrmanner. The assertion is based on the faatt t

in such a conception the entire state’s activityeduced to issuing, applying and guaranteeing the
rules of law, while the state activity is a compfghenomenon, with delicate aspect of nuance, which
obviously exceeds the pre-elaborated theoretitedmes (lorgovan, 2001, p. 115 and following).

In the modern meaning of the principle of separatid powers it must be taken into account the
following aspect: it is absurd to be believed thia legislative function is in balance with the
executive function, that “making the law” is idesai with “executing it”. The execution of law isy b
definition, subordinated to legislation, and ine&®tween the two functions exist hierarchicalosati
then between the bodies which fulfil the relevamtdtions are the same ratios.

An important aspect which must be emphasized ih soatext is that the separation of powers cannot
be conceived as opposition between them, becaude nception is to be likely to paralyse the
state’s activity.

The fundamental vice of the theory of separatiopaiiers has been seized by Rousseau, through a
violent and spiritual diatribe: as the sovereigodyinot be divided into its principle, here it isided

into its object. Consequently, should the indivigipof sovereignty is admitted, the elementargits
leads to the impossibility to admit the divisibjlibf power.

The Constitution of Romania does not use the wggparation” which could lead to an exclusivist,
rigid interpretation of the term, and establishesterms “the balance” or “co-operation of powers”.

As it is mentioned in the specialty literatursirice the political power is a single one, and the
functioning of state mechanism in which is orgaghjzgeginning with the inter-war period, exceeded
the rigid framework of the <<trinity of power>>, thcontinuation, in the Constitution, of the classic
language referring to the separation of powers widudve meant to promote a terminology without a
theoretical backgrourid(Balan, 1998, p. 37 and following).

In the juridical literature, it is considered close reality the formulation “the principle of seption

of powers, of balance, cooperation and their mutoatrol” and as main argument in supporting this
theory can be brought the manner of regulatiorfitsethe Constitution of Romania of the matter of

powers in state. Beginning with the Constitutionl8f April 1948, as a consequence of the fact that
Romania became a state with a totalitarian politiegime, the principle of separation of powers

remained only a formal provision.

By the Constitution approved through the referendiirB December 1991 in Romania has been re-
instituted the rule-of-law state. Consequentlyisashown in art.2 of the fundamental law, the uriqu
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holder of the power is the Romanian People. Thes@otion of Romania, avoiding the word
“separation” which could lead to an exclusivisgidiinterpretation of the term, establishes thedsor
“balance” or “co-operation of powers in the state”.

However, in practice, the separation of powers meager (and should not be) a perfect, absolute as it
would have led to an institutional stalemate.

In Romania, the 1991 constitutional text dosenjiliely states this principle, although it undedi
all institutional building, which has been a mattépolitical tension between majority and oppasiti
of those years. Since 2003, following the nationslerendum of 18-19 October, the revised
Constitution directly states (art. 1, para. 4) thhe state is organized according to the separatial
balance of powers - legislative, executive anddiadli in the democracy constitutional”

In reallity. the implementation of the theory ofpseation of powers always has the focus on
executive-legislative relationship, emphasizing thedency to concentrate power in the executive
(thus limiting the role of parliament). Legislativdelegation by Parliament awarded Government
regulatory powers, consisting of the right to issudinances and ordinance, or the government can
commit to accountability to the legislature on @l kiat gives a prominence Executive of the

Parliament. On the other hand, the transfer oklative power to the executive meets the efficiency
trends of governance.
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