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Abstract: At the level of the European Union, we cannotdfia proper law in the sector of public
administration , there are no precise regulatidrasdministrative law within the legislation of tl®iropean
Union therefore we cannot talk about a system ohiatrative law characterized by written lawkhe
experience of half a century in European integrati@s proved, given the diversity of the systems of
European law that the most important activity of furopean judge was to create the law, to covereso
gaps, to define or redefine the principles of adstiative law. Since the jurisprudence of the Cadirjustice

of the European Union has known a more and moreldpment and recognition in the past decades and
especially at the level of the member statiee, European administrative law has been identifiéth these
principles that seem to be defining it in the fetum the lack of a general codification of what wadl an
European administrative spac€&he purpose of this research is to understand dbeces of the European
administrative law analyzing at the same time tlgislation of the European Union as well as the
jurisprudence of the Court of justice and the othstances of the European Union.

Keywords: sources of administrative law; principles of adisiirative law; European administrative space;
European Union.

1. TheRoleof the Primary Law as Source of Law

The sources of the administrative lafvthe European Union atke written law, the custom law, the
general principles of lavas wellthe praetorian law

The primary legislation includes tHeunding treatiesthat instituted the European Communities,
respectively thereaties of amending thenThe first treaties, that instituted the ECCS, EB@ a
Euratom are namethstitutive treaties or basias they comprise regulations the judicial literatur
named agonstitutional community laCairns, 2008) This confirmation comes after which in the
Les Verts decisidnthe Court asserted that within the new interndigial order, of cross national
dimensionsthe treatyahs the character éiindamental constitutional chart.

The institutive treaties establish the fundameabjéctives for which they have been concluded, the
community institutions and organs are created #&meit ttompetencies are established, the judicial
principles and action mechanisms are created ieram reach the wanted purpose. Even if their
objectives were different, the three treaties casegr principles of common law. Therefore, in spite
of the provisions comprised by the treaties in Wtlte member states, respectively the institutans

the Communities had to respect the independentctedrof the latter, it has been admitted that the
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2 ECCJ Decision (April 23, 1986)es Verts/ European Parliament

% In the content of the Treaty establishing the [Baem Community it was stated that its dispositidmsiot have to modify
the provisions of the CECO Treaty “especially inattoncerns the rights and obligations of the menstates, the
attributions of the institutions of this Communiynd the norms established by the treaty regardiagunctioning of the
common market for coal and steel” (article 305, Ef@aty). To the same extent, article 42 in the Ntads Treaty
established that “under the reserve of the disipositto modify the Treaty of establishing the EBider to establish the
EEC Community, the Treaty of establishing the EC®@,treaty of establishing CEEA (...) no dispasitin the present
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treaties can be interpreted through the othergnaiised being the EEC treaty, in the virtue of the
common objective of the three treaties, namely pleeformance of the process of European
integration.

The institutive treaties are structured, in genaatording to certain criteria. Therefore, witleach
treaty, dispositions are found regarding the dat@f the institutional clauses (organization oé th
administrative structures) material (modalities fadministrative action in order to fulfill the
objectives of the treaties) aspects regarding @aiering into force, review of the treaties etcotder

to apply these objectives, the Union has the hélghe institutions that have executive character,
respectively byEuropean administratioas is for example the Commission. The main obligeis to
apply the provisions of the Union and supervisevhag in which they are fulfilled. Also, th@ouncil
fulfills certain activities regarding the put intmrce of the law of the Unioherefore,there are
regulations of the Council that are within this engon frame of the Uniorfor example, regarding
the provisions of article 65, within the Statutetloé Public Servants of the European Union which
stipulates the obligation of the Council to procéeén adaptation of the remunerations of the highe
servants and the servants of the Union, withinettenomic and social policy of the Union, the court
of Justice stated that this measure is rather adirdtive that normative.

Regarding the criteria of the material clausesclari73 in the EEC Treaty (current article 263he
Treaty of the functioning of the European Unionpfer article 230 TEC) the Court of Justttad the
right to judicial verification of the administratvdecisionsaving the ability to control “the legality
of the acts of the Council and Commission, othantthe recommendations or notifications”.

We also have to mention that once the process ifitation’ of the institutions that belong to the
three Communities was performed action, it has leeured a higher degree of cohesion in what
concerns the activity of the political and admirdtive institutions of the Communities so that the
principles regarding the public administration gairan uniform practice concerning the three treatie

The most recent dispositions regarding the amentroérithe institutive treaties are the ones
provisioned in the Lisbon Treaty. Therefore, aeti2D in the Treaty of the European Urfioegulate a
different chapter regarding the forms of coopergtibrough which the member states can establish,
within the nonexclusive competencies of the Unefigrm of consolidated cooperation. This form of
cooperation takes place through the institutionshef Union and targets the accomplishment of the
Union’s objectives, the protection of these objexti and the consolidation of the process of
integration. The acts that have been adopted asudtrof the cooperation between the states are
mandatory only for the member states participanarid do not represent an acquis that has to be
imposed to the candidate states in the processhafsion to the EU.

2. TheDerived or Secondary Law

The derived lavis made of all the normative acts adopted by tkgtutions of the Union according to
the purpose and objectives established in the itotngt treaties and based on the competencies
established through them. The secondary legisfattmmprisesregulations, directives, decisions,

treaty does not breach the treaties of establisthiagcuropean Communities nor the treaties or suese acts which they
modified or amended”.

1 ECCJ Decision (June 5, 1978ommission c. Conseil, Aff. 814/72, Rec., 197375.

2 The process of unification began on March 25, 1B%the adoption of the Relative Convention for soimstitutions

common to the three communities and ended in 19@5the conclusion of the Treaty of merge on thelgsshment of a
Council and Commission common to those there Conitiean

3 Article 20 modifies a series of articles, respesii articles 27 A-27 E, 40-40 B, 43-45 TUE andcies 11 and 11 A in
TEC.

4 In article 189 in the Treaty instituted EEC wampulated that in order to fulfill their mission arid the conditions
provisioned by the treaty, the Council and Commisstan adopt regulations and directives, can maasins and
formulate recommendations or notifications. Accogdio article 249 in the Treaty establishing thedpean Community
(former article 189 in the EEC Treaty) the instiins adopting regulations and directives, madesitats and formulate
recommendations and notifications are the Europgeaniament together with the Council and CommissiGarrently,
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recommendations and notificatiohe inclusion of the normative cats in this listishges not send to
the idea of a hierarchy from the point of view b€ tsuperiority of one of them instead of anothér ac
of the Union. Still, in practice, it is a customaththrough the adoption of a regulation, the basic
dispositions from a certain domain get regulated based on that the directives and decisions are
adopted or, on the contrary, within a directive thain frame is found, and the regulations and
decisions complete them (Craig & De Burca, 2009).

Regarding the first three types of acts adoptethbyinstitutions of the Union, they together repres
the category of the formal actehile the recommendations and notifications forra ¢htegory of
informal law,together with the otheneasures or methods of developing the policieseotinionand
are calledsoft law.These informal norms are found in practice understiape of general orientations
or inter-institutional agreements.

The regulations have a general applicability thaindt require the transposition within the national
law therefore they have direct effects (Alexand@@Q0)? By direct applicability of a regulation, the
Court of justice, in th€ause Variola SpA v ltalian finance administrafidefines “the entering into
force and application in favor or in the detrimesft the subjects of law” which “accomplish
independently from any measure of take-over byrtaAgonal law”. The member states have the
obligation, according to the treaties, not to abdtrthe inherent effect of the regulations and othe
community judicial norms, as a necessary conditasrthe simultaneous and uniform application of
the regulations on the territory of the Union. Relgzg the possibility of access for the privatdegal
subject to the Court of Justice in order to carcabrmative act that carries the nameegfulation,
this is inadmissible. This aspect results fromdbeditions of admissibility expressly provisioned i
the content of article 263 TFEU. Still, the Lisbdreaty brings something new. The normative acts
will be able to be attacked (such as regulationdigctives) but only if they regard the private or
judicial person directly and if execution measuaes not imposed. To this end, the conditions wéll b
accomplished to determine the validity of a redafat validity owed to the norms with general
character that it regulates and that have to béeapat the level of all the member states, andhen
other hand, due to the effectdifect applicabilityin the member states.

The general applicabilityderives from the fact that it is applied to somaions determined in
objective manner and the judicial effects targétgaries of people that are not identified and reve
abstract character. Still, there are situationsnvhigch an act can have both the characteristies of
general and abstract act as well the featuresdetcsional act. In practice, there are cases irchvhi
certain measure that carries the name of a reguol&iactually a decision, so that in the asseitioa
legality control in front of the Court, the conditis of form of the act will not have priority, naye
the character of the mandatory force of the judiciat ac the fact thathe act can produce judicial
effects.In order to make a distinction between the regoetand the decision, in the Court’s
jurisprudencg it has been stated the necessity to distinguisbnis of these acts has a general
applicability or nor, being asserted the nature¢hef act attacked, exactly the judicial effects thag
act produces or will produce. To this end, it Wil verified if the act individually aims at a parso

The directivesare mandatory for the member states, but theisp@sitiort remains the task of the
member states. In other words, according to theegation in the civil law, it i®n obligation of result

article 288 in the Treaty o the functioning of theropean Union it is mentioned that for the exertid the competencies of
the Union, all the institutions adopt regulatiodsectives, recommendations and notifications.

! |bidem. See regarding the measures of develogiagpblicies of the Union the dispositions of Profono,2 on the
application of the principles of subsidiarity anwjportionality, attached to the Treaty of the Ewap Union and the Treaty
on the functioning of the European Union, thatdal$ the establishment of the conditions for thdiegfion of the principle
of subsidiarity and proportionality, respectivelietinstitution of a control system for the applicatof the two principles.

2 In practice, it has been admitted that there aii¢ | two categories, respectively the categofybasic regulations or
regulations of derived law of level | and the caiggof administrative regulations or of derived laievel Il regarding the
activities of execution and can be assimilatedéoadministrative acts with normative character.

3 ECCJ (1973) Case 34/73. Variola SpA. v ltalian Alstration of Finance.

4 ECCJ Decision (February 24, 198Deutz und Gelderman/Consilj26/86, Rec., p. 941.

® The regulations are automatically valid in the roemstates and do not have mandatory direct effetiey have a
subsequent legislation. See to this end the 88582 Commission v Ital{d973- regarding the killing of the cows) and case
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and not an obligation of diligence as the membatiestare not only encouraged to respect the tseatie
but they are obliged to apply them. At the leveltiloé Union, the institutions have some certain
flexibility in choosing the act that enacts, coméeg the enactment through regulation or through
directive. The adoption of regulations is preferdedcause they ensure an immediate impact,
specifically precise and clear in order to enadticlv is greater than in case of enactment throbgh t
directives (Craig & De Burca, 2009). On the othandh the enactment through the regulations confers
the highest degree of convergence through theaglglity of its content in an uniform manner, tb al
the member states. Still, this independence regguithie right of the Union’s institutions to assie
type of act that has to be adopted at the leviiefJnion is censored through the treaties thée she
cases in which the institutions are obliged to admy directives’

The decisioris completely mandatory for the subjects aimed. déeisions of the EU represent acts
with mandatory character, directly applicable, égbindividually, both to the member states as a®ll
to private or legal subjects, in which clarificatgare made regarding the way certain adminisg&ativ
measures can be put into practice.

The recommendations and notificatiare the only acts that do not have mandatory ctearéar the
member states, as the latter are the ones dedfdimzy will consider the former or not in fulfiig an
objective provisioned by the EU. To this end, theu of Justicé stated that in fact, the precise
judicial effect that such an act can produce dagsave the nature to determine the right to inteca
the provisions of this act by a individual in frooft the Court in order to control the legality diet
behavior of the Union’s institutions without presag importance to the nature of the appeal,
respectively an annulment appeal or a action faragges.

3. TheRoleof the Custom Law as Sour ce of L aw

In the area of the European administrative law,ciiom lawhas not gained the character of source
of law. In order to produce such effect, the custarm has to have a long and continuous practice, i
this case being obvious that such norms cannot bege consolidated through a long practice if we
relate to the moment of the creation of the Eurog@ammunities. Even if there were some principles
that were applied in a reduced proportion and aisho un- uniform within some administrative
procedures at the level of the European Communitiesse principles cannot have the character of
non custom norm.

In the jurisprudence of the Court, éause Watson and Belmanhe general attorney stated that fact
that these principles have been catalogued asdéwnvalue of some unwritten principles of lawttha
contributed to the accomplishment of a spontangalisial order at the level of the Union. Giventtha

128/78 Commission v Great Britain (1979n an effort to improve the transposition by thenmber states of the directives
and avoidance of the application actions, the C@wsioin organizes memting in the member states nainective meetings
to analyze the way in which the member state amhem the implementation of the directive and solVes eventual
problems. The member states seem to improve thieimgmtation of the directives, in the annual repartl8 (COM 2001)
the Commission reported an improvement in the dHtdransposing and the highest rate was reacheti9#®. The
Commission was encourages by the fact that thepmsing rate was growing in every state. This imeneent continued
until 2001 and the situation improved even afterdktension. The 10 member states that adherecyn2d@04 have reached
high rates of transposition and until Decemberatherage was 97.5% for the old 15 member state9as86 for the new 10
states, reaching an average of 97.69%. an integraystem of electronic notification of the natiomakasures of
transposition of the directives became operatiamdflay 2004 and the new member states are usirigpitto the end of
2004, only France, Holland and Sweden did not enttre system (The 22COM Annual report (2005) (570).
! For example, article 50, paragraph 1 in the TFEtkes that “in orderto accomplish the liberty afaédishment regarding a
determined activity, the European Parliament andnCib, decides according to the directives”. Aladjcle 52, paragraph 2
in the TFEU states that “the European Parliamedt@ouncil deciding in accordance to the ordinagidkative procedure,
adopts directives regarding the coordination ofdispositions mentioned previously”.
2 ECCJ, connected causes C-120/06 ®-121/06 PFiamm and otehrs/Council and Commission Consilid &ommission
in ECCJ Repertoriul jurisprudeei Curii de Justjie si a Tribunalului de Prira Instarya/ Repertoire of the jurisprudence of
the Court of Justice and Court of first instanBayt I, Luxemburg: CURIA, 2008-8/9 (A), p. I-6515.
3 ECCJ (1976). Cause 118/%atson and BelmarRec.
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these principles do not gather the conditionsdistbove, the Court avoided to decide on the matter,
namely that at the level of the European admirtisggractice there were no practices of this ratur
By not having clear regulations within the treatiegarding the principle according to which the
European administration has to perform its actjvitye Court of Justice defined the so called
unwritten principles. These rules of the law of theion have the features of fundamental norms of
law in the jurisprudence of the Court. In fact, tirewritten principles are nothing more than rules o
principles of law existent within the constitutiontaaditions of the member states. For example,
regarding theprinciple of good administrationn the decision on December 10, 1957 on the High
Authority, the Court stated that its obligation is to examihe aspects that are particular to the
individual cases represent the essence of a gomihestration, these principles being nothing more
than unwritten rules of the ECSC law. Subsequehty/principle gained the character of written norm
but a few decades later. The role of its consemratiithin the jurisprudence so soon is owed to the
long tradition it has in states such as Hollandgien or Great Britaird.

Also, there is the possibility that on a longeribathe two systems of administrative law, the orzdi

and the European one, would not be maintained nvithé internal judicial order in a certain statg, a
the European legislation cannot function as artiefii system if is not applied in an uniform way. |
other words, the success of the European integratauld consist in performing codification of the
administrative law,respectivelyof the administrative principleghat would determine a higher
transparency at the level of the Union. Currerdlythe level of the Union, we cannot talk about a
general codification of the law of administrativeopedures because there is no express judicial
competence from the EU and no significant judigeedhtical will but we can assert that the firstss
have been made to the codificatitile Community Code of Custoimsing the best example in this

matter (Schwarze, 2007)

If we attempt an analysis of the jurisprudentiadteyn existent in Great Britain, we will notice that
under the influence of the europenization of theobhaw, the British system has adopted several
rules of law unwritten that they apply here in #ese of the administrative procedwsach ashe
irrational character or unreasonable character betdecisionas procedure vice (Fromont, 2006).

4. The Jurisprudence asa Source of Law

Given that the legislation of the EU does not cdsgpregulations that would define the principles
applicable to the European administration, the Coldustice had the role of defining these pritesp

by inspiring from the general principles of the st&nht public administration at the level of the
member states. Therefore, the absorption of thelaggns of the Union takes place without strictly
regarding the legislation of the EU in the forntiod obligation to implement. It is the transfeisome
principles that belong to other member states brgugh the EU law. The principles of European
administrative law are shared by the member statethe moment of the implementation an d
application of the Union’s law on one side as beingatural event and on the other side, these
principles guide the national law of the statesthe future actions, under the guidance of the
jurisprudence of the Court, principles that aredgedly included in the content of the Treaties.

But, as we will see, neither the states with exgee within the EU and in general all the states th
have adhered in the past decade, including Romamaianot praise with remarkable results in what
concerns the takeover and application of moderngdples within the public administration under the
influence of EuropenizatiofExcept from some founding states, which has systeEnasiministrative
law of reference at the level of the EU, the ottates have been pushed to apply these principles f

1 ECCJ Decision (December 10, 195@kines a tubes de la Sarre c. Haute Autor@auses 1/57 and 14/57, Rec., p. 201,
209, 220.

2 In the causdSirardot, with the object of damage claims, based on ardl, paragraph 1 in the Statute of the EC public
servants, the Court of Justice proceeds at solviagappeal by examining the judicial systems ofrttember states at the
moment of referring to the Court of First Instainéehe European Communities. CIJCE, C-348/06&mmission CE/Marie-
Claude Girardot p. 1-848, 1-849.
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at least two reasons. Firstly, it is about impogimg criteria of adhesion to the future candid&ates
that were conditioned by the performance of remaekarogress and in a very short period of time
and once they adhered, of a process of graduaratten in the European administrative space. For
example, the European Council in Madrid in 1995arfided the necessity to adapt the administrative
and judicial structured of the states candidateoBaly, it is relevant the development of the Union
depending to the modifications that took placeraué, legislation, litigations and lobby in theelibf

the European community (Haas, 2004) and anotheoc®f gradate the European integration
according to the evolutidrthat took place between the member states buaakseir borders.

From the perspective of the legislative settar increase in the activity of the Union was regid as
the perception of the legitimacy of the rights reged by the EU raised. The number of regulations,
directives, and decisions adopted raised too, agdther with it an intensification of the judicial
activity at the level of the Court of Justice oetBU. Any public or private actor had the abilioy t
address the Court of Justice if their rights redogph by the legislation of the Union were breached.
For example, article 234 in the Treaty of Romevedd the national judges to require the Court of
justice interpretations regarding the causes thetlve disputes on the laws of the Union.

The increase in the activity of the Court refleitis degree of development and intensification ef th
institutional activity of the Union, as well as tan aspects regarding the integration of the membe
states in the European spate.

5. Conclusions

If we analyze thepercentage in which the case law of the Court sfige of the EU is applied at the
level of the member states we will notice that phaportion is very low.Although a European
administrative law is delimiting, some member stadéd not adapt to the principles imposed by the
jurisprudence because of the administrative trawfitiexistent at their level. In spite of the ab8omp

of the ideas and principles, especially by theestahat have adhered recently, the process of the
consolidation of the democratic traditions has prbto be the hardest to accomplish. A more intense
activity was therefore imposed to the national townder the aspect of the implementation of the
decisions of the Court of the European law in gainas well as the necessity of a codification &f th
rules of coordinating the indirect administratidntioe law of the European Union (Schwarze, 2000).
The conclusion deriving from the present paper hat tthe consolidation of the system of
administrative law of the European Union has bemomplished together with the development of
the role of the jurisprudence of the Court of ZestiActually, the notion oEuropean administrative
law has gained a certain expansion and certain chastid® at the level of doctrine once the

! These results have been explained by the nonifiadist theory regarding the regional integratidrErnst Haas, appeared
at the end of the 50s theory according to whichitlegration was approached on certain sectorstatdnevitably would
generate a development of other sectors in the imgan the integration due to the links betweermh&he phenomenon of
positive integration and negative integration séefme responsible for the excess of power on thiéeha
2 A first period is the one between 1958-1969 when reoccupation was to create institutions aralizé their activity.
The second period is between 1970-1985 period iiclwthe Commission and European Court of Justioee Hzeen
preoccupied especially in eliminating the bordefstrade in order to create a Unique Market withire tEuropean
Communities and the cross national exchange botthks harmonization of the policies between the bmmnstates. The
third period is after 1986 together with the adoptof the Unique European Act modifying the systafrwoting in favor of
the qualified majority. This is the reason for whiafter 1986, there is the most active stage ofBipean institutions
reflected in the program of the Unique Market.
® The trade between the private actors of the memstages has raised, as in Brussels there were amatenore groups of
lobbyists. They influenced the elaboration of tlenmunity legislation reason fro which at the creatof the Communities
there was the attempt to draw them together wighaffficials of the Commission and even their ineshent in influencing
the over national policies.
* For example, at the beginning of the 60s, the rermbthe causes brought to the Court of Justicsnéynember states was
not so high. Toward the end of the 60s they begigrow and more and more gaps are starting to farthe national
legislation in favor of the Community legislatidfrom this moment on, at the level of the Unionréheas a need for the
elaboration of a legislation that would govern flee circulation of the goods, respectively thechém a normative frame
and institutional frame, both stable.

973



European Integration - Realities and Perspectives 2012

jurisprudence managed to answer the most acutdepnsbexistent at the level of the direct and
indirect administration within the European Uni@n the other sidegs long as the jurisprudence of
the Court will prevail as importance, there is tligk that we cannot wait for a possible codificatiof
the norms and principles of administrative law veopn.

References

Alexandru, I. (2000)Dreptul administrativ Tn uniunea Europeabrept administrativ comparat. Drept admnistrativ al
Uniunii Europene/ Administrative law in the Europellnion. Compared administrative law. Administratilaw of the
European UnionBucharest: Lumina Lex.

Cairns, W.(2001). Introducere n legislga Uniunii Europene/ Introduction in the legislatioof the European Union.
Bucharest: Universal Dalsi

ECCJ Decision (April 23, 1986les Verts. European Parliament
ECCJ Decision (June 5, 1978ommission c. Conseil, Aff. 814/72, Rec., 1p73,75.

Craig, P., De Burca, G. (2009reptul Uniunii Europene. Comentarii, jurisprud@nsi doctring/ The Law of the European
Union. Comments, jurisprudence and doctri4f edition, Bucharest: Hamangiu

Craig, P., De Burca, G. (2009reptul Uniunii Europene. Comentarii, jurisprud@nsi doctring/ The Law of the European
Union. Comments, jurisprudence and doctri4f edition, Bucharest: Hamangiu

ECCJ (1973). Case 34/73. Variola SpA. v Italian Adstration of Finance.
ECCJ Decision (February 24, 198Deutz und Gelderman/Consilj\#6/86, Rec., p. 941.

ECCJ, connected causes C-120/0g £-121/06 P Fiamm and otehrs/Council and Commission Consiliud £ommission
in ECCJ Repertoriul jurisprudeei Curii de Justjie si a Tribunalului de Prima Instarya/ Repertoire of the jurisprudence of
the Court of Justice and Court of first instanBayt I, Luxemburg: CURIA, 2008-8/9 (A), p. I-6515.

ECCJ (1976). Cause 118/Matson and BelmarRec.

ECCJ Decision (December 10, 195@kines a tubes de la Sarre c. Haute Autor@auses 1/57 and 14/57, Rec., p. 201,
209, 220.

EECJ, C-348/06 RCommission CE/Marie-Claude Girardqd. 1-848, 1-849.
Fromont, M. (2006).Droit administratif des Etats européetfaris : Presses Universitaires de France.
Haas, E. (2004)The Uniting of Europendiana: University of Notre Dame Press.

Schwarze, J. (2007). Les sources et principes ait ddministratif européen/Sources and principlés Earopean
administrative lawDroit administratif européen/ European adminigiva law. Bruxelles: Bruylant.

Schwarze, J. (2000)The convergence of the administrative laws of thé mBember statesn F. G. Snyder,The
Europeanisation of law: the legal effects of Eurapeéntegration,Studies in European law and integration, Europaan |
series, Oxford: Hart.

974



