Legal Sciences

gR2012 THE 7TH EDITION OF THE INTERNATIONAL CONFERENCE

EUROPEAN INTEGRATION
e REALITIES AND PERSPECTIVES

The Reservation to Treaty
Jana Maftei®, Vasilica Negrut®, Varvara Licuta Coman®

Abstract: In this paper we aimed at analyzing the resermatiothe treaty, a theme involving issues
related to one of the most important areas of publernational law, namely the Law of TreatieseTh
reservation to the treaty is regarded as one ofrih& controversial issues in the international, lahich

has generated intense discussions and debates faawl heen analyzed both by the doctrine and by the
international states and organizations. We aimtatpreting and explaining the content of the Esiof

the 1969 Vienna Convention on the Law of Treatiesh® reservation to the Treaty in order to essabli
the meaning and scope thereof, and at identifyiiegrélationship between the reservation to theytrea
and the states’ sovereignty. We do not believe dbhatanalysis is exhaustive regarding the resemat

the Treaty, but we have highlighted the importaotihis institution relative to the conduct of reédas
between states respecting the principles of intemal law.
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1. Introduction

The Treaty represents today the main tool thaticosfthe cooperation of States within international
relations, “the major route” (Anghel, 2000, p. @®)occurrence and development of law, it makes all
the other branches to be influenced, as the LawWreéties fs intended to regulate absolutely all
relations that take place between entities thathaternational capacity (Ploesteanu et al., 2005, p.
32)

Schwartzenberger believed that the treaty allowesl garties to solve final, actual and potential
disputes, which allowed the parties to amend oplampent the customary international rules on the
path of principles and standards that may leadhé¢ottansformation of international society into one
that can be organized at the level of social irgegn. (Schwartzenberger, 1967, pp. 151-152)

Article 2, paragraph 1 of the 1969 Vienna Convaetition the Law of Treaties defines international
treaty as an agreement concluded between States in writtem &md governed by international law,
whether recorded in a single instrument documentwice in more related instruments, whichever
their particular denominatiosi

The International treaty is concluded under themsal purpose of producing legal effects, namely t
create, modify or extinguish the rights and obigas towards international law involved subjects, a
a result of the consent they gave to the conclusiothe Treaty. Consensual nature of the Treaty
requires the existence of mutual consent of atestéor the birth of conventional relationships aas
indispensable condition for its validity. In terma§ number of states participating in the treaty, we
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distinguish bilateral and multilateral treaties.tie case of multilateral treaty, the highest thmber

of participating states, the more difficult is toh&eve the unanimous consent of the states. As a
resolution to this situation, in the practice d@tes, it has emerged and developed the institofidine
reservation to the Treaty, considered anpgbrtant innovation in the Law of Treatlgdloesteanu et

al., 2005, p. 193) which is designed w@léw the participation of a larger number of cortias in
multilateral treaties of general interest, promgjithe international cooperation of states, even in
situations when they disagree on the developedléetsolutions’ (Anghel, 2000, p. 587)

2. Definition

In the Romanian doctrine the reservation was ddfeee‘a unilateral declaration - part of the legal
act by which a State, which is intended to beconpardy to a multilateral treaty, falls among the
Contracting Parties - Declaration recorded outsitie treaty text, having as purpose to reduce, as fa
as the state in question is concerned, the scopblagjations being developed in principle from that
treaty; (Glaser, 1971, p. 31)d'declaration of will by which the state makes whigming or ratifying

a treaty, or on the occasion of accession, thustang with other parties, in certain aspects, other
relations than those that would have been estadddish the absence of the reservatidr{&eaninu,
1965, p. 510)

In the specialized foreign literature the reseoratio the treaty was seen as a surgical procedure b
which certain provisions of the Treaty are beinghoged, (Droz, 1969, p. 383) a unilateral way of
limiting the effects of the treaty, made by the €acting States before its entering into force, a
statement made by a State party to a treaty onhwihiotends to exclude a provision thereof, t@mlt
or to ascribe a determined meaning, a provisioogiion from the general rules. (Rousseau, 1944,
pp. 290-291)

The purpose of formulating such statements is doige, for the State in question, the extent of the
obligations under that treaty, (Glaser, 1971, paft8 the next) and the formulation of a reservation
expressing the will of a state of “excluding, is fiart, certain provisions of the Treaty, not atiogp
certain obligations under that treaty, clarifyimg tmeaning that it intends to give to the provisiof
that Treaty”. (Anghel, 2000, p. 602)

The reservation to a treaty represents, accordirtge 1969 Convention, Article 2 paragraph 1 letter
d) a unilateral statement, whatever its contentsaname, made by a State when signing or approving
a treaty or accede to it, by which it expressesirttention to exclude or modify the legal effect of
certain provisions of the Treaty on their applicatto that State.

Similarly, Law no. 590/2003 on Treatfedefines the reservation in article 1 (j) as behegunilateral
declaration, whatever the content or its name, whigming, ratifying, approving, acceding or
accepting a multilateral treaty, by which it exmes the intention to exclude or modify the legal
effects of certain provisions of the treaty for tRemanian part, unless the treaty prohibits such
reservations and they also are according to tleriational law; in order to produce legal effethg,
reservations must be ratified or approved.

3. Effects Legal, Substantial and For mal Requirements

Reservations process has been the subjeseteete criticisth(Dinh, Dailler, & Pellet, 1999, p. 178);
the criticisms regarded the fact that the resesmatchange, undermine the integrity and balanteeof
treaty, they fragment the regime. Even if thesediypns are not without truth, they are not ablégo
the balance against reservations, because undepghi@ance of such special mechanism, it facilate
the acceptance of the Treaty by a larger numbstabés.
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The reservation to the treaty is made by the resienv state to exclude, as far as the state is
concerned, certain provisions of a treaty, or tecd#y the sense that it intends to assign to aertai
provisions of the Treaty, or to refuse certain gdifions established by that treaty, essentially to
restrict the extent of its obligations under theatfy.

For example, when joining the Convention on theogadtion and enforcement of foreign arbitral
sentences, adopted at New York on June 10, 1958aRia has made the following reservations:

- it will apply the Convention at the recognition aexdforcement of judgments passed on the
territory of another Contracting State.

- as for judgments passed on a territory of a norraoting state, the Romanian People's
Republic will apply the Convention only on the lsagif reciprocity established by the
agreement between the parties.

When depositing the instrument of ratification by tRomania of the European Convention on
Nationality (adopted in Strasbourg on 6 Novembed718nd entered into force on Marcty 2000),
the Law no. 396 of June 14, 20DRomania has made the following reservations:

1. On the application of article 6, paragraph 4tete e), f) and g) of the ConventionR6mania
reserves the right to grant citizenship to persdomsn on its territory of parents with foreign
nationality and to persons residing, legally andlioarily in its territory, including stateless penss
and recognized refugees, upon request, under theittans specified in the internal law.”

2. On the application of article 8, paragraph thef Convention: Romania reserves the right to allow
the renunciation of its nationality, if the requegtperson meets the conditions of internal.law

3. On the application of article 17, paragraph lth&f Convention: Romanian citizens residing in
Romania, who have another nationality in Romanigoy the same rights and same obligations as
any other Romanian citizen under the Romanian @Gatisn.”

This way of defining the scope of internationalightions that a State wishes to take is only péessib
for multilateral treaties, as in the case of bilaltéreaties, the agreement requires both padiegtee
upon all discussed issues.

The legal status of the reservation to the Treatylteen codified in article 19-23 of the 1969 Veenn
Convention. According to these regulations, theemgation to the Treaty must fulfill certain
substantial and formakquirements

The article 19 (a) of the Vienna Convention on taev of Treaties provides that the reservation
formulation may be possible in different phases thoment when a Member State is signing,
ratifying, accepting or approving a treaty or adogdo it. If the reservation at the moment of sgn
intervenes when the participants to the negotiaiom in the stage of concluding the treaty, the
situation is complicated for the reservation affication, when the negotiations’ stage is complete
and it becomes extremely sensitive in terms ofdiservation to ascension, as it regards a treaighwh
is final born between the initial contractors.

The same article 19 states that the reservationldgimmt be prohibited by the treaty, the treatyustio
not provide that there may be accepted only cerservations, among which it is not specified the
reservation in question, or that the reservatiome®mpatible with the object and purpose of the
treaty. Article 120 of the Rome State of the Ins&ional Criminal Court in 1998 which states, for
example, that: The current Statute does not allow any reservétion

The interpretation of situations listed in artidl® we notice that if at point a) it is emphasizkd t
unity of the legal regime applicable to reservadicat point b) it representthe other side of the cdin
(Pellet, 2005, p. 10 and the next) and it requinedulfillment of the following conditions:

! Decree no. 186 of 24 July 1961 Published in GifiMonitor, no. 19 of 24 July 1961.
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- the treaty should allow the formulation of the reaéions;
- the authorized reservations must be determined,;
- it should be noted that only certain reservatioay tre made.

In this respect, the Geneva Convention of 1958 ef@mple, enrolls in article 12, paragraph 1 the
following provision:

»At the time of signature, ratification or accessiany State may make reservations to articles @f th
Convention other than to articles 1 to 3 inclusive.

The European Human Rights Convention governs theui@tion scope of reservations in article 57:

»L. Any State may, when signing this Conventionmben depaositing its instrument of ratification,
make a reservation in respect of any particularyismn of the Convention to the extent that any law
then in force in its territory is not in conformityith the provision. Reservations of a general
character shall not be permitted under this Article

2. Any reservation made under this Article shafitedn a brief statement of the law concerned.”

The reservations to the Treaty must be expressedititen form and communicated to the Contracting
States and other countries entitled to be partiethe treaty. In this sense, article 23 of the Yeen
Convention of 1969 provides in paragraph 1 that:

“The reservation, an express acceptance of a regem and the objection to a reservation must be
expressed in written form and communicated to tracting parties and other countries that have
the capacity to become parties to the Treaty.”

The other parties to the Treaty have the rightaiser objections or to accept the communicated
reservations, and the acceptance of the resergatimm be made expressly or implied. Article 20 of
the Vienna Convention of 1969 states that a refiervaxpressly authorized by a treatges no
longer require any subsequent acceptabgehe other contracting States, unless the trgatyides it;

but when from the small number of States that gigdited in the negotiations, and the object and
purpose of the treaty it results that the applianicéhe treaty in its whole between all partiesirs
essential requirement of the consent of each o teebe bound by the treaty, the reservation mest b
accepted by all parties

The Convention also establishes that a reservéaioonsidered to have been accepted by a Stdte if i
has not been raised any objection to the reservatitil the expiration of twelve months from theala
on which it was notified or after the expressedsemt of being bound by the treaty, if it is a
subsequent date.

Unless the treaty otherwise provides, a reservatiap be withdrawn. Regarding the moment when a
reservation may be withdrawn, article 22 of the A%enna Convention states tha feservation
may be withdrawn at any time without requiring tensent of the State which has accepted the
reservatiofi and article 23 requires that the withdrawal cfevations to be made in writing. Romania
became a party to the 1949 Geneva Conventions temational humanitarian law by Decree no.
183/1954" When ratifying the four conventions, Romania haslereservations on:

- article 10 of the Convention on improving the fatéhe wounded, sick and shipwrecked from
the armed forces at sea, adopted in Geneva on Aligu$949;

- article 10 of the Convention for improving the fafethe wounded and sick in armed forces in
the field, adopted at Geneva on 12 August 1949;

- article 10, 12 & 85 of the relative Convention b treatment of prisoners of war, adopted at
Geneva on 12 August 1949;

- article 11 & 45 of the Convention on the protectarcivilian people in time of war, adopted
at Geneva on 12 August 1949.
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Thus, in article 12, for example, it was formulatiéed following reservation: Romania will not
consider as valid the release of power holders, whosferred to other powers the prisoners of war,
of the responsibility for implementing the Conventio these prisoners of war, while they are under
the protection of the power that has agreed to irece¢heni and article 85: Romania does not
consider itself bound by the obligation under deti85, to extend the appliance of the Convention of
prisoners of war, condemned, under the law of tit#led power in accordance with the principles of
the Nuremberg trial, for war crimes committed agdihumanity, given that the persons convicted of
these crimes must be subject to the regime edteblis the country in question, for those serving
their sentence’

After 1989, when the political reasons that laid tbe very foundation of these reservations have
disappeared, Romania withdrew its reservationfi¢ofour conventions by Law no. 277 of May 15,
20027

4, Conclusion

The current moment of development of internationalations reflects the problems of great
complexity which are to be solved by the stateoubh treaties. The content of these issues
determines the achievement of the unanimous agrgeofighe States concerned in their regulation
difficult to fulfill. The institution of the resemtion contributes in encouraging the member
participation in multilateral treaties, by applyitthe fundamental principles of international lew
state sovereignty, equality in rights of all staéesl the noninterference in internal affairs oftat&
even if it reduces the scope of the treaty on aisithat have made reservations. It is referdike t
solution, the opposite case leading to the untlilekaiolation of states free consent on the assumed
obligations. Our great diplomat, Nicolae Titulesgu,a speech in 1936 excluded the situation in a
speech in 1936:We will never give up at the sovereign right of aresiccepting a decision that
concerns us, to which we have not consented.”
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