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Abstract: According to paragraph 2, art. 258, Criminal Cadé&pduced by the sole article of Law. no. 58 as
of 19" March 2008, published in the Official Gazette B@8/25 as of March 2008, “In the case provided at
para 1, for the facts set out in art. 246, 247 28@ para. 1-4, the criminal proceedings shall ltated at the
prior complaint of the aggrieved party, except foose that have been committed by a person outasfet
mentioned in Article 147, para 1". Thus, the crialiproceedings shall be initiated at the prior claimp of
the aggrieved party in case @buse of office against the interests of persohase of office by limitation of
some rights, abusive behavievhen these crimes are committed by other officetsording to art. 147. para
2, Criminal Code. Changes brought by the Romaniami@al legislator to art. 258, Criminal Code, hiad
view, obviously, the nature of the protected inter@he legislator appraised that there is nofjaation to
further allow the initiation of ex officio crimingbroceedings in case of injuring some private ager like
those covered by these three articles (Articles 248, 250, para. 1 - 4 Criminal Code). In the r@siminal
Code, the legislator does no longer provides theliton of formulating the prior complaint in these of
perpetrating the facts of abuse of office by ottficials or by other persons assimilated to pubfiicials, as

in the actual Criminal Code. As in the new Crimiaide it is not provided the existence of prior ptamt

of the aggrieved party, as condition of the facbeing susceptible of punishment and initiating jurcial
procedure, in what concerns committing certain a€sbuse of office, makes that the actual Crimibatle
becomesnitior lex
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1. General Considerations about the Prior Complaint

Lato sensuany claim made by the person who was the victimrobffence is called a complaint. But
when the law conditions the initiation of crimir@bceedings by the intervention of a complaintpntha
the complaint is given the rating of prior, becautsenust precede any other procedural activity
(Dongoroz, 1939, p. 580).

Professor Vintila Dongoroz shows that the prior ptamt has as reason the need to enable the
conciliation of the collective interests with thevate interests, for those offenses to which potirg
the latter prevails (Dongoroz, 1939, p. 581).

Arguments in supporting the conditioning of crimireccountability by the existence of a prior
complaint for certain categories of offenses, altio different in form, according to the types of
criminal offenses, however, have a common featarepmmon content - namely, the interest of
protecting individuals, interest that becomescial interest, in relation to the consequences of the
crime.

Criminal Law providesn terministhe offenses for which criminal proceedings sbalinitiated at the
prior complaint of the aggrieved party, the ledistédtself delimiting the range of offenses for whi
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criminal liability is dependent on the existenced amaintenance of such a complaint, because it
institutes an exception when starting the publitads left to the discretion of the aggrievedtpar

In the offence indictment norm, it must be mentwbnigat the criminal proceedings for that office is
initiated at prior complaint of the aggrieved pai@ascu, 2007, p. 374).

Practically, this condition delimits the range dfeases for which criminal liability is subject the
complaint, and the lack of prior complaint deteresirthe removal of such liability (Dongoroz et al.,
1970, p. 388), (Dima, 2007, p. 462), (Bit al., 2007, p. 249).

In terms of technique’s systematization, this ctiadiis provided either by the same article that
contains the indictment rule, at the end of theageaph, as distinct hypothesis, or in another
paragraph, usually at the end of the article, & different article, placed after the group ofictihent
rules, when the condition refers to more offehces

Obviously, the base of the regulation can only e $pecial part of the Criminal Code, special
criminal or non-criminal laws that comprise prowiss with criminal character.

The Constitutional Court's jurisprudence impliesattithe settlement of offences for which a
precursory complaint is necessary, as well asaddlwhen criminal prosecution is granted ex officio
is an option of the legislator, and the distinctpovided by law do neither mean privileges awarded
to one of the parties in the penal process, naridinations.

2. The Prior Complaint in case of Abuse of Office in the Actual Romanian Criminal
Code

According to paragraph 2, art. 258, Criminal Cadapduced by the sole article of Law. no. 58 as of
19" March 2008, published in the Official Gazette 288/25 as of March 2008, “In the case provided
at para 1, for the facts set out in art. 246, 24d 250 para. 1-4, the criminal proceedings shall be
initiated at the prior complaint of the aggrieveatty, except for those that have been committed by
person out of those mentioned in Article 147, ddra

Thus, the criminal proceedings shall be initiatetha prior complaint of the aggrieved party ineas
of abuse of office against the interests of persobsse of office by limitation of some rights, abeasiv
behavior,when these crimes are committed by other officiatsording to art. 147. para 2, Criminal
Code.

In case the criminal acts mentioned are committeg@ublic officialsmentioned in art. 147, para 1,
Criminal Code, the criminal proceedings shall bigated and they are exercised ex officio.

Thus, the criminal accountability for the acts unttee provisions of art. 246, 247, 250, paral-4,
Criminal Code, perpetrated by officials startingm28" March, 2008, the date when the text of the
law entered to force, is depended upon the existéiocmulation) of prior complaint of the aggrieved
party; in the absence of such complaint, it willdexided the termination of criminal prosecution or
trial, as case may be (Sima, 2008, p. 120).

The changes brought by the Romanian Criminal latgislto art. 258 Criminal Code, had in view
obviously, the nature of the protected interestrédwer, in judicial practice, it was discussed mfte
the issue whether the initiation of criminal prodiegs, in case of such offences that injures aapeiv

! This last technique of systematization is metdn-griminal special laws that comprise indictmefist example, Law no.
8/996 regarding the copyrights and related righutls,144; art. 277-297 from Law no. 53/2003 regagdiabor Code; art. 86
from Law no. 168/999 regarding solving the work ftiots. In Criminal law, for example, this technigis met in the case of
punishing the theft at prior complaint, placing. 10 after the law texts that comprise the indesttmof simple theft and
respectively, aggravated theft, it leads to thectmion that previous complaint becomes a conditbpunishment and

proceeding both for simple and aggravated theferthe conditions provided at art. 210, Criminatl€care met.

2 The Constitutional Court, decision no. 161/200@hlished in the Official Journal no. 520/ 23.10.20The Constitutional

Court, decision no. 197/2000, published in the ¢MfiJournal no. 543/ 01.11.2000
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interest, should not have at its basis the prevomnsplaints of the aggrieved party (Ciuncan, 2G08,
105).

In the cases had in view, the social interest ptetk by criminal norm is a private one, and the
aggrieved party has an essential role in the calrimvestigation of these facts. Such a provis®n i
also found in the case of some offenses againsopear against property, mentioning that in theetat
situation, the regulating regards the offensesrsggirivate property - breach of trust, fraudulent
management, and destruction.

The legislator appraised that there is no justifdicato further allow the initiation ex officio dhe
criminal proceedings in case of injuring some peviaterests as those covered by the three articles
(Articles 246, 247, 250, para. 1-4, Criminal Cod€iuncan, 2008, p. 105). Neither the state, ngr an
person should substitute itself/himself/herselfii® aggrieved party in case of abusive exercigelof
requirements. It is natural also that failure tbrait a prior complaint would prevent the initiatiof
criminal proceedings, and its withdrawal determipesceedings stoppage. Initiating ex officio the
criminal proceedings in the cases mentioned makemrfor abuse, under conditions where the
investigation can be continued even against thénege interest of the aggrieved party.

From another point of view, prior complaint canfbemulated only against an official, according to
art. 147, para 2, Criminal Code, with the limitationposed by art. 258 Criminal Code. According to
art. 147, para 2, Criminal Code, “Byficial, it is understoodhe person referred to in paragraph 1, as
well as any employeeho performs a task under the service of a legabgn, other than the ones
provided at the previous paragraph”, and accortbrngaragraph 1, art. 147 Criminal Code, fiyblic
officials it is understood any person that performs conlstamttemporary, with any title, no matter
how he/she was invested, a task of any nature,merated or not, under the service of a unit within
those referred to by art. 143”.

Having in view that the provisions of art. 258, gmgnaph 2, Criminal Code, makes exception from the
situations when it is submitted a prior complamt the abuse of office facts committed “by a person
out of those provided by art. 147, paragraph 1fedults that the law text considers only the (Qthe
officials, in the sense of art. 147, paragraphe2pad thesis.

3. The Abuse of Officein the New Romanian Criminal Code

Interesting to note is that, although art. 258 @rahCode was completed in 2008 by Law no. 58, in
2009, by adopting a new Criminal Code by Law no6/2809, the criminal legislator changed its
vision in this matter.

Thus, office offenses are regulated separately ftwaroffenses in connection to the office (corropti
offenses) in Chapter Il of Title V from the new @ihal Code - special part (“Corruption and in offic
Offenses”- art. 289-309), the chapter coveringrtizgority of existing offenses in the current Crisatin
Code, but it also brings novelties, in terms ofteystizations and indictments, including offensks o
misappropriation, misuse of position for sexualpmses, usurpation of office, violation of secrety o
correspondence, disclosure of state secrets, disd®f secret office or nonpublic informationeghl
obtaining of funds, embezzlement.

It should be emphasized that, in regulating the @iminal Code, an important change was made
(also) in what concerns the notion afficial, in agreement with the solutions from other legish.
The notion ofofficial shall designate, according to the provisions af &r5, the person which
performs attributions, with a permanent or temppidraracter, that allow him/her to take decisions,
to participate to decisions taking or to influertaking them, within a legal person that develops an
activity that it is not in the private domain.

At the same time, the legislator opted &ssimilating to officialgthe physical persons that exercése
profession of public interestor which a special certification is required frxqoublic authorities and
which is subject to their control (notaries, Colriforcement Officers, etc.). Although these persons
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are not proper officials, they exercise public auitly attributes that have been delegated through a
act of the competent state authority and that @lbgest to its control, which justifies their asdliation
to officials.

In what concerns the active subject in case oins#s in office, it is provided a case of reductén
sentence (with one third), as in the actual Criln@&de, if the facts are committed bgther persons

than public officials ¢ther officials or persons assimilated to publii@éls), i.e. ‘the personghat

perform, constantly or temporarily, with or witha@muneration, b of any kind under theervice

of a physical person out of those provided atlafh paragraph 2 or within any legal person” (08,3
paragraph 1, the new Criminal Code).

The legislator does not provide also the conditidnformulating the prior complaint in case of
committing the facts of abuse of office by othefiails or by the persons assimilated to public
officials, as in the actual Criminal Code.

4. More Advantageous Criminal Law. Implications

As in the new Criminal Code it is not provided théstence of prior complaint of the aggrieved party
as condition of the fact of being susceptible ofiphment and initiating the judicial procedure, in
what concerns committing certain acts of abuse fi€ep makes that the actual Criminal Code
becomesnitior lex

In order to determine the more advantageous crintama doctrine and jurisprudence have established
over time several criteria: conditions of indictmhercriminal accountability conditions, and
punishment.

An analysis of the law texts which provide the $aat abuse of office subject to the condition abpr
complaint in the Criminal Code in force (abuse ffice against the interests of persons, abuse of
office by restriction of rights, abusive behavi@)ows that, in principle, in terms of indictment
conditions, they are the same in the two normadicts, even if the first two criminal offenses are
reunited in the same article - art. 297 - (re)chiterginally ‘abuse of office

In this case, the law more advantageous will bé wiach provides more restrictive conditions for
criminal accountability; the Criminal code in fordey providing the restrictive condition of prior
complaint for criminal accountability will be theame advantageous law, as such, as relation to the
new Criminal Code, which provides ex officio traaffiof the respective offenses.

5. Conclusions

Regarding the application of criminal law in timege point out one thing. It is known that prior
complaint institution is a dual legal institutiaime substantive criminal law and formal criminalis|
known that institution prior complaint is a duab# institution: the substantive criminal law and
formal criminal. If criminal legal norm refers tbe conditions of criminal liability character lidiby -

as was discussed in this approach, will prevailsthtestantial legal norm character, that will apgsya
more favorable law. In this situation, will applyone favorable criminal law at any stage are the
criminal proceedings, and the solution will be tessation or termination of criminal prosecutidn, i
not filed prior complaint.

If the complaint criminal legal norm concerns orilye procedural aspect of the institution —
hypothesis implies that the prior complaint is pded in both successive criminal law, but the
application of criminal procedural rules differsillvapply the principle of immediate application of
the standard criminal procedure.
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