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Abstract: This paper concerns a general examination of thiefiean legislative act regulating the activity of
obtaining evidence for their use in criminal pratiegs, its importance resulting from the noveltgttlit
represents. The research may be useful both to Remaand European judicial authorities with
responsibilities for judicial cooperation in crirminmatters and also to theorists that examine tmeptex
cooperation system at EU level. The research medhi¢ essential contribution, its originality cishof the
critical general examination of the concerned ndiveaact, and also the proposals to amend and soygpit
some provisions which may cause dysfunctions ot
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1. Introduction

The development of European countries since thenskedalf of last century has created new
possibilities for moving people and goods in Europkich caused new mutations in the structure of
cross-border crime, mutations generally definedth®y possibility of moving criminal elements, to
ensure efficient organization and permanent lagis({Rusu, 2010, p. 20)

In these very complex conditions, European couwstidgvare of the increasing perspective of cross-
border crimes globalization and organized crimeytlhave increasingly insisted on initiating an
organized framework for judicial cooperation inncimal matters.

The first and most important step in the improvemand modernization of the institution of
extradition was made in the second half of lasttuognby the European Council, by adopting the
European Convention on Extradition on 13 DecemB&i71(Boroi & Rusu, 2008, p. 299)

By establishing the European Union among othellifiasi granted to their citizens, it also appeared
the one of the free movement of persons and godtgwhe Union, an aspect which led inevitably to
increasing crime of all kinds and especially thessrborder and organized crime.

The establishment of the European Union and sules#iguthe Schengen area created new
possibilities of actions to the crime element amastincrease criminality, exacerbated possibilities
increasing the opportunities the action territoyyte admitting new states. (Rusu, 2009, p. 19)

Although the system of cooperation in criminal reegtbetween European countries, achieved by the
compliance of European Convention on Extraditios kerked for a while in good conditions,
however, as time has passed it was proved to bedsingly ineffective. This conclusion had to fimd
solution, as the crime was in a constant increase.

The found solution was establishing a new surrepdecedures of criminals between Member States
to a procedure that would simplify the whole a¢yiyso that all that all offenders that have conbenlit
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crimes in the European Union would be identified aaturned to the States where the crime was
committed, for trial and conviction in the shortgste. (Rusu, 2009, p. 19)

In this very complex context, with major implicat®in the evolution of the European Union, it was
adopted the Framework Decision 2002/584/JHA of ur3eJ2002 on the European arrest warrant for
obtaining evidence and surrender procedures betieenber States.

The importance of this legal instrument for judicgaoperation in criminal matters arising from the
innovations that it brings in the procedure of limgkfor wanted persons between Member States, by
simplification and efficiency through judicial coaation is achieved.

Among the innovations it brings the European arvestrant for obtaining evidence in relation to
extradition, we note the following:

- widening the scope of applicability by includingmgypes of offenses of increased gravity;
- renouncing to verification procedure of double énafity for groups of offenses;

- simplifying the surrender procedures;

- increasing efficiency by shortening deadlines;

- simplifying the administrative stage;

- possibility of direct cooperation between competadicial institutions;

- surrender of their citizens;

- complying with the provisions of the Framework Bsan by all States (Rusu, 2009, p. 49).

Despite its significance, however, the most impdrfarm of judicial cooperation in criminal matters
between Member States is considered to be the mgmmgand enforcement of criminal judgments
emanating from another Member State. Surrenderrsopeaunder a the European arrest warrant for
obtaining evidence can be based only on its retiognand enforcement by the judicial authority of
the executing Member State. In order to ensurerganized framework for judicial cooperation in
criminal matters, at the level of European Uniomevgubsequently added several acts. In this context
of improving cooperation relations between Membé&ates it was adopted Framework Decision
2008/978/JHA of 18 December 2008 on the Europearrafifafor obtaining evidence for obtaining
objects, documents and data for their use in cahnmatters proceedings.

Under the mentioned European legislative act, thejiean Warrant for obtaining evidence may be
used by Member States' judicial authorities in orgieobtain any objects, documents and data for
using them during criminal matters proceedings.

They are issued only by judges, courts, judgesqmators and other judicial authorities, the Euaope
Warrant for obtaining evidence may be issued fotaming objects, documents or data from a third
party, coming after a search, including the suspeesidence, previous data on the use of anycgsrvi
including financial transactions, statements, wiears and hearings, historical records and other
documents, including the results of special ingedion techniques.

In this paper we proceed in examining the new foohgudicial cooperation in criminal matters
between Member States, in what regards the legaireyadefinition, scope, types of procedures,
issuance and transfer of the European Warranthtaiming evidence, subsequently we will examine
other institutions of this form of cooperation.

2. The Need of Adopting, Defining and Execution Requirements

The objective of the examined European legislaisteis to replace the system of mutual assistance i
criminal matters for obtaining objects, documemtdata between Member States.

The European Arrest Evidence must be issued omlyolidaining objects, documents or data; the
search is necessary and proportionate to the ailmimother proceedings concerned.

At the same time the issuance of such a documest bauachieved by the issuing State only if the
objects, documents or data could be obtained,danapatible case, according to its internal law. In
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other words, at the issuance of a European Evidemceant issuing authority it must be considered
also the possibility of executing a warrant undeiown laws.

According to mentioned European legislative act, Buropean Warrant for obtaining evidence is a
judicial decision issued by a competent authorityaoMember State in order to obtain objects,
documents and data from another Member State feir tise in authorized expressly mentioned
proceedings.

European Arrest Evidence will be executed basedherprinciple of mutual recognition under the
provisions of the examined legislative act.

In order to avoid a unilateral interpretation thét not be in agreement with the European legaiat
will within the legislative act there were definedme activities and institutions that we reprodince
order to understand the examined institution:

- Issuing Statemeans the Member State that issued the EuropeamaiVaior obtaining
evidence ;

- Executing Stateneans the Member State in whose territory ar®lhects, documents or data
or, in case of electronic data, the Member Statghith they are directly accessible under the
law of the executing State;

- Issuing authority meansA judge, a court, an instruction judge, prosecutor,any other
judicial authority, as defined by the law of theusr, acting, in that case, as the authority
leading the criminal investigation which is partg@ccordance with the internal law, to dispose
the obtaining evidence in cross-border cases;

- Executing authorityneans an authority which is, under the natiorgiklation, implementing
the examined European legislative act, the poweedognize or execute a European Warrant
for obtaining evidence ;

- Searchor seizureof include any measures Criminal Procedure fronchvia legal or natural
person is required under legal constraint, to mlevor participate in providing objects,
documents or data, measures, which, in case oféaitan be enforceable without the consent
of such person or it may lead to a penalty.

3. The Scope, Types of Procedures, the Content of the Warrant

The European Arrest Evidence may be issued in omlevbtain, in the executing state objects,
documents or data necessary for the issuing siafgdcedures expressly provided.

The European Arrest Evidence can not be issuethéopurpose of requiring the executing authority
the following:

- to organize query, take statements or initiate rotlipes of hearings involving suspects,
withesses, experts or any other persons;

- carry out bodily examinations or obtain bodily nratleor biometric data directly on a person's
body, including DNA samples and fingerprints;

- to obtain real time information through technicaleans and the interception of
communications, under cover surveillance or moimgpbank accounts;

- to explore objects, documents and data;

- to obtain communications data retained by commutioica service providers of public
electronic communications or by a public commundcahetwork.

Please note that the European Warrant for obtaieuidence may still be issued in connection with
the above described, unless the objects, docunwntiata are already in the possession of the
executing authority before issuing the warrant.

When the issuing authority indicates as such, tbeofiean Warrant for obtaining evidence may
include any other objects, documents or data witheh executing authority discovers during the
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execution of the warrant, and that, without furthequiries it considers to be relevant for the
procedures to which the warrant was issued.

Also, if the issuing authority requests it so, Exwopean Warrant for obtaining evidence may include
taking statements from persons present duringésigion, which are directly related to the warrant

Under the European legislative act, the Europearrdftafor obtaining evidence may be issued:

- on criminal proceedings initiated by a judicialfawrty or will be brought before a court on an
offense under the national law of the issuing State

- on proceedings initiated by the administrative atitles of facts which are subject to criminal
sanctions under the national law of the issuingeSés they represent infringements of the
rules of law and in the case where the decisioth@imentioned authorities may be subject to
appeal before a competent court, particularly imicral matters;

- in proceedings instituted by the judicial authestion the facts which are subject to criminal
sanctions under national law of the issuing Stati& eepresents infringements of the rules of
law and in the case where the decision of the rmeeti authorities may be subject to further
appeal to the a competent court, especially inioahmatters;

- In connection with the above, which relate to asteffenses that can incur the liability of a
legal entity or it may lead to criminal sanctiorisadegal person of the issuing State.

In terms of the content of the warrant, it mustdiesigned in accordance with Annex, it will be fille
in, signed, and the content will be certified asrect by the issuing authority. The European Arrest
Evidence will be prepared and translated by thdngsin the official language or the official larage

of the executing state.

4. |ssue and Submission of European Warrant for Obtaining Evidence

For issuing the European warrant for obtaining enae it is required that each Member State takes
measures to ensure that it is issued only wheristheng authority considers to have been met the
following conditions:

- obtaining the sought objects, documents or datadgssary and proportionate to the purposes
and the procedures provided in the mentioned alemyislative act;

- the objects, documents or data can be obtainedr thdelaw of the issuing state within
compatible proceedings, if that would be availakithin the issuing State, even if they could
use different procedural measures.

The European Arrest Warrant for obtaining Eviden@y be submitted to the competent authority of
a Member State in whose territory the competerfiaiy of the issuing State has reasonable grounds
to believe that the documents or data objects @evant or not, if electronic data, as these dega a
directly accessible under the law of the execuBtage. The warrant will be sent without delay by an
means which leaves a written record and under ¢melitons of allowing the executing State to
establish authenticity. After transmitting, all selquent official communications will take place
directly between the two authorities (issuing areogtion).

If deemed necessary, each Member State may designator more central authorities in order to
grant specialized support to the authorities diyaniolved. If necessary, a Member State may etru
its central authority or authorities sending anderging, by the administration, of the European
Warrant for obtaining evidence and every officiatrespondence. Of course all these decisions must
take into consideration the internal law of thait&t

Transmission of the European Warrant for obtaingwidence may also be made via the secure
telecommunications system of the European Judizalvork.
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When out of various reasons the executing authofithe executing Member State is not known, the
issuing authority shall make all necessary invesidgs, including the contact points of the Europea
Judicial Network, in order to obtain the necess$afgrmation from the executing State.

In the case where the judicial authority of the ceig State receives a European Warrant for
obtaining evidence finds that it is not compet@nexecute it according to its national legislatian,
will send the warrant to a competent authority @rsthall inform about it the issuing authority.

Any difficulties that arise during the executiontbe warrant shall be settled by the two autharitie
involved, or if not possible, through the internventof central authorities of both Member States.

When out of various reasons the issuing judicidherity shall issue a warrant that supplements a
previous one, or is the result of a freezing ordensmitted under Framework Decision
2003/577/JHA, it will indicate this aspect in thentent of the warrant.

If the issuing authority participates in the exémutof the European Warrant for obtaining evideimce
the executing State, it may submit a new warrart ttomplements the first, directly to the
enforcement authority, while being on the territofythe executing state.

The personal data obtained can be used by the igsube following purposes:

- procedures for which the European warrant for olngi evidence may be issued,;
- other judicial and administrative proceedings diyeelated to the above;
- preventing a serious and imminent threat to pugurity.

The use in other purposes that those mentionedeabbpersonal data may be used only with prior
consent of the executing State, unless the iss8iage has obtained the consent of the person in
question.

5. Conclusions and Critical Opinions

In our opinion the adoption of this European Ledjise Act it is absolutely necessary because of
Member States’ will to increase the specific atiéég of judicial cooperation in criminal matterket
aim being preventing and fighting against the crohall kinds more effectively. Also adopting this
European tool of judicial cooperation will contribuin achieving the objective assumed by the
European Union that is to ensure an area of freedeaurity and justice.

The examined the legislative act will facilitatetaibing objects, documents or other data absolutely
necessary in the investigations or court proceeglimghich represent evidence in the criminal
proceedings of a natural or legal person in ancadtege, other than where they were. Examining this
legislative act allows us to formulate some crltimainions, which would contribute to improving the
system of judicial cooperation, possibly by modifyiand supplementing it. A first observation
concerns the fact that by its norms, the legistatiet s is not a clear distinction between objects,
documents or data that need to be collected froembgases. We believe that in these circumstances,
there should be adopted some clear provisions, cedlye given their distinct status towads
individuals. The provision contained in article ¥ the examined legislative act implying that any
issuance of the European Warrant on obtaining wigerce it should be reviewed and approved by
another institution of the issuing Member State. Wééeve that such a provision is unnecessary, the
self-responsibility belonging only to the issuingdicial authority and not to other administrative
institutions. A final critical observation concerttge content of article 8 line (4) of the examined
legislative act which provides that, under the exieg judicial authority it is not known, the issgi
authority shall make all the necessary investigatiancluding the contact points of the European
Judicial Network. We believe that in such a case,issuing authority should contact the Ministry of
Justice of the issuing State, an institution thdt garry through the necessary checks, service or
specialized compartment. As a general conclusiomamsider that the adoption of this legislative act
it will contribute to improving the judicial coopaion system in criminal matters between Member
States.
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