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Abstract: By the end of XXth century, important transforroas took place in the field of relations related to
state structure, especially in relations specifidederalism, affecting the political life of masyates. The
national principle of constitution of certain sgteecame the cause of many interethnic conflibes ifational
principle generates separatism together with theeldpment of underdeveloped nations). Current
international situation in the field of human righprotection, protection of the rights of peopled an
fundamental principles of international law, makesmpossible to improve the situations relatedthe
achievement of their sovereignty by nations oteast, avoid new conflicts, like the one in Yuge&alt is
impossible only if the ,vectors” of internationaw are not changed, if the visions on the probldm o
correlation between human rights and rights ofbeple and achievement of their ,sovereignty” bgnthare
not corrected. At the same time we should mentian if national sovereignty is based namely orritiet of

the nation (not of individuals or of state) to sddftermination is such a complex political instiat it will be
not necessary to apply it.
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Since the XVI' century (especially after the conclusion of thexd@eof Westphaliaf and until
present, sovereignty became an issue that raiffesedit political debates. As the professor Antonie
lorgovan said,”...no international scientific sessiends without bringing this issue to discussion”.
(lorgovan, 1994, p. 146)

Especially as the ,non-critical use of the ideao¥ereignty has spread similar confusions botlmén t
theory of internal law and that of internationakla(Hart, 2004, p. 216).

Therefore, those who are concerned with the is§sewereignty have one of the most difficult tasks,
aggravated by the fact that ,pressure to restagereignty is exercised in the contemporary sotiety
(Tamas, 1996, p. 242).

The following can be mentioned among the phenortiegisset these ,barriers”:

- creation of integrated economic spaces, which spthe creation of political units with
supranational institutions as well, fact that megingig up certain prerogatives of sovereignty;
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2 peaceof Westphaliais the treaty of 1648, which meant the end of thet¥ Years War (1618-1648). The peace treaty has
two parts: the Miinster Treaty (signed between tbkyHRoman Empire and France) and Osnabriick Tresgyed between
the Holly Roman Empire and Sweden). The Peace aftptialia reasserted the Provision of the ReligPeace of Augsburg
(1555), which regarded the Catholic and Proteqtamtheran) religions as equally justified, this yigdon being extended
over the Calvin Confession in the Empire by medrb® Peace of Westphalia. In 1648, the town oftiBtevith its adjacent
regions, the town of Wismar, the episcopate Breamah Verden. Denmark does not obtain the claimaitdges. Austria
ceases Sundgau to France. France through the caxispi of the cardinal Richelieu, who was againaking peace,
becomes the most influent and powerful state inWhestern Europe. Large territories of the Holly RomEmpire are
devastated by the war, the number of casualtiematimg to 3-4 million. The German states becameltaoked, being thus
excluded from the maritime trade, fact that hakuarfced the economic development in comparison rigirian countries
of that period such as Holland, England, and France
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- technical progress, such as artificial satelliteisich make states loose their exclusive control
over information on national security or their onettural resources;

- humanitarian interference in the internal affaifsa state, including military intervention for
-humanitarian purposes” fimas, 1996, p. 242).)

In our opinion, controversies around the notiors@fereignty are to a great extent determined by the
simultaneous circulation of different definitionssmvereignty.

At the same time we must not ignore the differd¢atesnents made today by the representatives of
certain ethnic communities regarding national aatessovereignty, the loudly pronounced statements
expressed in an almost separatist manner, as, & cases, sovereignty is regarded as a product of
national (ethnic) self-determination from this gah view.

From this perspective, the situation in the fiefdrelations regarding the state structure or certai
forms of state associations can be appreciateffexdexd by global ,ethnitization” of social relatis,
which, according to some authors, was contestegug as at the beginning of the XKrashchenko,
1912) century, but which appeared again when inseethat the development of the civilization made
society’s orientation towards other social valussre important and more fundamental possible.

Finally, we must recognize that we face one oflthsic contradictions of modern society:

- between general human integration tendency atidnad isolation;
- between the etnization of social relations aredrtéed to direct towards general human values;
- between observance of human rights and intarigilof sovereignty (state or national).

Under these conditions, the following question $tidae raised before scientists and not only: how
and by what means (at least theoretically) careticestradictions be solved.

First of all, we should agree on the terminologggibning the discussion with the notion of
sovereignty.

It is known that depending on the historical moméaeology, different schools of thinking and on
state and international organizations interests, ékperts provided different acceptations of the
debated term.

Generalizing the opinions expressed in professiliteahture and political-legal language, we ses th
this notion is used under three aspects (if weatdake into consideration the use of such expoessi
as: linguistic sovereignty, cultural sovereigntyhigh are not and cannot be sovereignties in theesen
this term will be treated here).

State Sovereignty represents supremacy and independence of stater popwnternal and external
affairs.

In Hart’s opinion, the notion of sovereignty ,dagst apply to a legislative body, to a certain eletme
or person in the state, but to the state itselfr(H2004, p. 214).

In our opinion, the evolution of society was accamipd by certain transformations in terms of the
phenomenon of state sovereignty. Today, this tesmexamined alone, but together with the
sovereignty of people.

Thus, state sovereignty can be interpreted as géitgwf state power to be supreme on the territdfry
the state and independent in relation to any stateternational body, a feature expressed in itet r

of the state to freely solve its internal and exééraffairs, on the condition of observance of the
corresponding rights of other states and normhefriternational law (Guceac, 2001, p. 83).
Sovereignty of People as an idea appears in the context of the worlssict remarkable illuminists as
Locke, Rousseau and other representatives of liberdollowing certain conflict between the civil
society and absolute power of the state. Underetlvemnditions it becomes necessary and real to
recognize the right of the entire population of sitate to be the single source of political power.
present, state sovereignty begins to be regardadiaesvate of the sovereignty of people.
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Today, sovereignty of people is considered “a cphoéinternational public law evoking the right of
a nation to build its national state...” (lorgovantémie, p. 147).

At the same time, we should draw you attentiorhtofollowing: it should be understood correctly -
both notions are interdependent. The integral aenient of sovereignty of people is impossible
without the state, situation about which Hegel séitie nations, who did not create their statendo
belong to history” ['erens I'.=B. Qurocodus ucmopuu. Counnenns. T. VIII. C. 100.]. At the same
time, the reverse phenomenon should not be nedtedtee prosperity of a democratic and
constitutional state that does not recognize, wagy or another, the sovereignty of its people is
impossible (of all the people, not of a certainiglocategory, class or stratum) (Umnova, 1997, @.14

Today, both sovereignty of state and sovereigniyeaple coexist inseparably in state and socig) lif
such a coexistence representing state quality apedoity to promote independently its internal and
external policy observing human rights and rightsitizens, ensuring the rights of national miniest
and respecting the norms of international law.

It has been more difficult to define thational sovereignty, which can actually be interpreted under
two aspects:

1. Fromgeneral civicpoint of view, national sovereignty is identifiadgth the sovereignty of the state
and sovereignty of people, the nation being reghsedea notion that comprises all the citizens ef th
state, regardless of their national belonging ahd im this context act as co-citizens of an ind@gen
nation. In this context, national sovereignty isnsidered ,a political-legal notion, evoking the
political essence of the phenomenon of state, dbhethat power belongs to the nation, which is the
personal element of the staté...”

There have been opinions that such an interpretabio the concept of nation is accepted by
international normative acts (UN Statute, Declaratin Principles of International Law, Final Act of
the Conference on Security and Cooperation in Erdptc.), though this point of view has many
opponents.

2. Ethnical approach to the subjeetgiving the possibility of self-determination ethnos, including

the right to choose its form of political organipat and state structure is another aspect of the
interpretation of the notion of sovereignty. Naabtegislation and mentioned international acts are
interpreted from the same, ethnical, point of vitwmost cases, such an approach is specific to the
states that do not have well defined civil socgetie

In general, this way of interpreting national s&ignty can be examined as the first one, from
historical point of view, as an attempt of intetprg the nature of supreme power, because ethnical
understanding of national sovereignty has been mifisient efficiency in the period preceding the
appearance of the state, in times when supremerpoag indeed a substratum of ethnical self-
consciousness of individuals and national commemittould be considered quite independent
systems.

However, today, in the period of state values raheation, the hope in past experience of social
organization cannot be justified completely.

From this point of view, we agree with the Romarsaientist Antonie lorgovan, who talks about the
attempts of giving the right to self-determinatibm nations by using the expression ,national
sovereignty” as a ,poetic license”, ,ignoring trdeological and political connotations as we cannot
talk about a nation but within a state, regardibssjustification thesis of the concept of natioa w
choose” (lorgovan, 1994, p. 146).

This document stipulates (Ch. VIII, par. 2) ,.Irethirtue of the principle of equality in rights tfe people and their right to
decide over themselves, all nations have a permaigt, in full freedom, to decide as they willdawhen they will their
political internal and external status, without anyolvement from abroad and to achieve accordmdheir will their
political, economic, social and cultural developtiien

2 Drepturile Omului. Principalele instrumente cu cater general/ Human Rights. Main instruments wigmeyal featurg
1998.
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In case of ethnical approach to national sovergjgebvereignty of the state (sovereignty of the

people) and national sovereignty overlap, thisnedmissible. Though the sovereignty of the state,
people and national sovereignty are not alwayssdmae thing, today these syntagms cannot be
perceived otherwise than a synthesis unit.

By the end of XXth century, important transformasaook place in the field of relations related to
state structure, especially in relations specdifederalism, affecting the political life of mastates.
The national principle of constitution of certaiates became the cause of many interethnic canflict
(the national principle generates separatism tagethith the development of underdeveloped
nations). (Chirkin, 1997, pp. 71-81)

Current international situation in the field of hamrights protection, protection of the rights ebple
and fundamental principles of international law e®lit impossible to improve the situations related
to the achievement of their sovereignty by nationsat least, avoid new conflicts, like the one in
Yugoslavia. It is impossible only if the ,vectorsf international law are not changed, if the visiam
the problem of correlation between human rights agkis of the people and achievement of their
.sovereignty” by them are not corrected.

At the same time we should mention that if natis@lereignty is based namely on the right of the
nation (not of individuals or of state) to self-elehination is such a complex political institutidinis
not necessary to apply it.

In the virtue of the transformations that take plasome experts admit the division of sovereignty
under two aspects: political-economic and légal

Political-economic sovereignig related to the phenomenon of globalization.sTiis said that “The
State will disappear, all economic sectors will glbalized and technological changes in
communications will create a “global state”

Globalization affected even the process of accahpient of basic state functions. Thus, state cannot
ensure any more an efficient control of its tergiteand national sovereignty looses its functional
potential of political-local management. The legapacity of state authorities is reduced and, as a
result, democratic justification of public stocktlets decreases more and more. The power of the
national state highly developed in the XiXentury through the cohesion between the need in
identification and unity and the need of an effitiRinctionality looses its value more and more.

As for legal sovereigntythe constitutions of certain European statesuktip that sovereignty (some
of them including the word “national”) or power,lteg to people. For example, the Constitution of
France (Art. 3 par. 1) stipulates: “National sovgméy belongs to people, who exercises it through
their representatives and by means of referen@angtitution of France, 1998)

Article 1 of Italian Constitution stipulates thadvereignty belongs to people, who exercise ihan t
forms and limits provided for by the ConstitutiofConstitution of Italy, 1998)

In the Fundamental Law of the Federal Republic efm@any (Art. 20, par. (2) of the Fundamental
Law): “All state power comes from people”. (The EHemental Law for the Federal Republic of
Germany, 1998)

Spanish Constitution, in Art. 1 par. 2 providesatinal sovereignty consists of the people of Spain
those who give the powers to the staf€dnstitution of Spain, 1998)

In the Constitution of the Russian Federation,Apar. 1 ,multinational nation” is recognized abet
bearer of sovereignty and the only source of pow@ifie Constitution of the Russian Federation,
1999)

! Dorina Nistase, Mihai Mties, Viitorul suveranitiii najionale a Romaniei in perspectiva intégi europene/Romania's
national sovereignty future in the European inteigna perspectivestudint.ong.ro/Nr7_Rom.htm.
2 Dorina Nistase, Mihai Mties, op. cit.
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Alos, the Romanian Constitution (Art. 2 par. 1pstates: ,National sovereignty belongs to Romanian
people, who exercise it by means of its represieetabdies...” (Constitution of Romania, 2003)

The constitutional legislative body in the RepuldicMoldova undertook, at its turn, the generally
recognized principles of the European constitufisng stipulating in Art. 2 par. 1 of the

Constitution: “National sovereignty belongs to preople of the Republic of Moldova who exercise it
directly and through its representative bodies,the forms provided for by the Constitution”.

(Constitution of Romania, 2003)

At the same time, states have discovered thatvitweyyd have benefited from the signing of treaties,
conventions and agreements only if they had actedheir own and, on the other hand, if the
limitation of some attributions of sovereignty cabtte to their common good.

In this context, it is very important to underlinbat the delegation of some competences of
sovereignty to international organizations or iogitbns does not mean giving up sovereignty, which
remains indivisible and inalienable (cannot be makeay), but only represents a convention, by which
its lawful holder, the people delegate it to anothghority. Conversely, states have consolidated t
sovereignty by means of international cooperatishaying both the costs and the benefits (Deleanu,
1992).

In our opinion, the efforts of the states that hawatributed to the creation of the European Union

were based on bringing sovereignty in line withithperatives of international interdependencies and
those resulting from the development of Europegamizations formed of these states, and not a legal
solicitation of national sovereignty limitation.

At the same time, the issue on the extent to wilh transfer of sovereign rights required by
Community constitutive agreements is constitutipmamains open for discussion, as well as the
constitutional ground for recognizing the pecutias of community law, in particular, its primacy

over any internal norm, even a subsequent one.

A significant part of European states have expyes8pulated the possibility of transfer of some
attributions of sovereignty to European instituan their constitutions. Para. 15 of the Preanible
the French Constitution of 1946 stated: “In ternfsnmutuality, France agrees to the limits of
sovereignty necessary for peace organization afehde’. (Constitution of France, 1998)

The Preamble to the Constitution of 1958 makeseefse to the provisions of the old Preamble, so
that this document must be understood as beingop#re Constitution of October 1958.

The Italian Constitution authorizes the transfecceftain national competences. Thus, Art. 11 of the
Italian Fundamental Law of December 27, 1947 stiad the following: “Italy agrees, in terms of

equality with other states, to accept the limitso¥ereignty necessary for a system that wouldrensu

peace and justice between nations; it supportsfanaurs international organizations having this
purpose.” (Constitution of Italy, 1998)

Article 24 of the German Constitution stipulate$he Federation can transfer, by legislative ways,
certain sovereignty rights to international indtdns”, and Art. 23 expressly provides for this
possibility with regard to the European Union. (Thendemental Law for the Federal Republic of
Germany, 1998)

Spanish Constitution of December 27, 1978 (Art. S}ulates: ,An organic law can authorize the
signing of the treaty, providing an internationgganization or institution with competences resgjti
from the Constitution”.

The Romanian Constitution chose even to includeexial chapter (Chapter VI - Euro-Atlantic
Integration) where it is recognized that “The ast@s of Romania to constitutive treaties of the
European Union for the purpose of transferringaierattributions to community institutions, as well
as jointly exercising the competences providechese treaties with other member states is done by
means of the law adopted at the joint session of hamber of Deputies and the
Senate...(Constitution of Romania, 2003)
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The Constitution of the Republic of Moldova (Arti&cognizes the obligation of the state to observe
the Charter of the United Nations and the treatibas ratified, the entry into force of an inteional
treaty that contains provisions contradicting trmngitution, followed by the revision of the lattér

is clear that our Constitution does not addresgptbblem of transfer of sovereignty, Art. 2 pard), (
stipulating that nobody “can exercise state poweome’s own behalf”.

In June2004, the Council of Europe in Brussels adoptecEim®pean Constitution, which, according
to the program communicated by the SecretariahefSummit, had to be signed officially by the
heads of states and governments within the pefi@ttober-November 2004 and then ratified by all
25 member states according to their own constitatioules (approved at parliamentary level or by
means of national referendum), so that it entdwsforce after these procedures.

Without doubt, the adoption of the European Coumstih (officially the Treaty establishing a
Constitution for Europ&)was an important step for the European Unionitsirextended format - to
deepen significantly the political integration la¢ tUnion level.

All these changes, presented briefly, allowed comitgdaw to get involved directly into fields that
had been previously the exclusive competence t#stand address directly the citizens of otheestat
under their jurisdiction, making clear that natibstate authorities participate in the enforcerneerd
application of community law.

As for our country, we must acknowledge an unddaitth: the influence of the European Union on
the Republic of Moldova, in the process of accessiod integration into the Union, will overcome to
a great extent its possibilities to express itigpis. However, the Republic of Moldova will hawe t
design its own identity in the Union.

Firstly, the Republic of Moldova will have to adagpmodern approach to sovereignty and understand
thatsharing the attributes of sovereignjth the Union is an advantage.

As for the changes that will take place in thedfief legal sovereigntywe should remember that this
should emerge form the understanding of the faat the nature of legal sovereignty has suffered
certain changes and that the notion of sovereigefined in the XIXth century became obsolete a
long time ago by the experts in law and politicians

Introduction the acknowledgement of the supremddii@European law and its direct enforcement in
the Constitution is one of the important probletret should be approached. Another aspect would be
the acknowledgement of the possibility to delegaetain national competences to the European
Union. For this purpose, it is necessary for théhauties of the Republic of Moldova from different
fields of activity to know in details the legislati and attributions of the Union in order to knomhat

and how much” should be delegated under the jutisai of the Union.

From the series of amendments that both the Catistitand other legislative acts will be subjected
to, we should mention here the guarantee of the abany European citizen to elect and to be etéct
to national and local public positions in the Repubf Moldova, the translation of principles ofeth
community law into the national legislation and mdynthe principle of subsidarity, the principle of
proportionality, the principle of liability of thetate of the Republic of Moldova before its citigdar
the violation of community law provisions, etc.

BThe treaty grants legal personality to the EU im&of international law (as a subject of interodil law), community law
an domestic legislation of member states. The streof the constitutional Treaty is a quadripartibe (the four parts being
preceded by &#reambl@, a set of Protocols that will be considered nsagswill be added after the ending of discussions.
Also, the Charter of Fundamental Rights, which wassposed as the™Ipart of the Treaty, has its own Preamble. Thus,
Part | regulates the basic aspects of the Europe&m: definition, objectives, structure, competesicPart Il comprises the
Charter of Fundamental Rights, adopted at NiceG@02 Part Ill regulates the policies and functigniof the European
Union, while Part IV contains the final provisiookthe Treaty.

799



European Integration - Realities and Perspectives 2012

References

Deleanu, lon. (1992 Curs de drept constiional. Note de curs de la Universitatea Baifsolyai/Course of constitutional
law. Lecture notes from UBEIuj-Napoca.

Guceac. (2001). Curs elementar de drept comistii@l Basic course in constitutional lawol. I. Chisinau: Reclama.
Hart, H.L.A. (2004) Conceptul de drept/ The concept of |&@isinau: Combinatul poligrafic.

lorgovan, Antonie. (1994Drept constitd@onal si instituii politice. Teorie general@Constitutional and political institutions.
General theory. Bucharest: Galeriile J.L. Calderon.

Nastase, Dorina; Mties, Mihai. Viitorul suveranitrii nagionale a Romaniei in perspectiva intégi europené Romania's
national sovereignty futurein the European integna perspectivestudint.ong.ro/Nr7_Rom.htm

Tamag, Sergiu. (1996)Dicsionar politic. Instityiile democraiei si cultura civiai/ Political Dictionary. Institutions of
democracy and civic cultur&econd Edition. Buchare§ansa.

Chirkin, VE (1997)Poccuiickuii penepaansm n mexayHapoausiii onsrr/ Russian federalism and international experience.
JKypnan poccuiickoeo npasal Journal of Russian law, nd, 71-81.

YashchenkoA. (1912)Teopus ¢pedeparusma. Onvim cunmemuueckoti meopuu npasa u 2ocyoapcmeal Theory of federalism.
The experience of the synthetic theory of law Aedstate- St. George: Printing C. Matthiessen.

*** The Constitution of the Russian Federation, 1999.
** Official monitor of the Republic of Moldova Nol of 12.08.1994.
** The Fundemental Law for the Federal RepublicdG¥rmany. (1998). Bucharest: All Educational.Alligdional.

*** (1998).Drepturile Omului. Principalele instrumente cu catar general/ Human Rights. The main instruments wi
general featuresChisinau: Garuda-ART.

*** Constitution of Spain(1998). Bucharest: All Eduganal.

*** Constitution of Romania as amended and suppleted by the Law of September 18, 2Q@803). Bucharest: All Beck.
** Constitution of Italy(1998). Bucharest: All BECK.

*** Constitution of France(1998). Bucharest: All Eduganal.

800



