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Abstract: From ancient times, property has been perceigeldeing something absolutely necessary for life
as the human society could not have been perceiitbdut property which was characterised in thetdoe

as being “the matrix of the modern subjective sghAccording to the Bible, at the origin of therhanity,

the owners of goods could only have been Adam am] & social equity in an ideal world that couldidna
existed in the pre state age and will continuextstén a future world. We can therefore consider property

as being natural and necessary for humans. Withdle social organization cannot be possible &s th
property relations are the most important elemanthe production relations, together with the exge
activity between humans. The individual propertthis indispensable condition for freedom.
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1 Introduction

The property (Dogaru & Sambrian, 1966) represergacgal relation of proximity being at the same
time an economic relation of property, acknowledgeda proximity relation between people for the
material goods as a condition of their existenéeassuming the material premises of a production
process that also creates a particular behaviguh&neighbours (Ungureanu & Munteanu & Rujan,
2005). “Good proximity entails at least two dutidgst, the neighbour will not prejudice the
neighbour and second, the neighbour will not inemence the neighbour in an intolerable manner”.
When this property is protected and guaranteedhieycbercive force of the state, it becomes a
property relation, namely the right to property dadpart of the economic basis of every human
society the jurisprudence having the creative aplé difficult task to conciliate the legitimate énést

of the proprietor with social interest, when theatission regards the proximity relations based on
laws, regulations, customs and jurisprudence (B&rStanciulescu, 2003).

2. Judicial Featuresof the Right to Public Property

Analysing the constitutional dispositions in thetteaof the right to private property as well as th
provisions of the laws comprising incidental norimshe matter of the judicial regime of the right t
property, the doctrine underlined that the follogvijudicial characteristics are specific to thedatt
inalienability, non prescriptible character, indetenable. This triple area of features for the tigh
public property results from the texts of law. Aadiagly, article 136, paragraph 4 in the Constitati
establishes that the public property goods areenable, article 5 paragraph 2 in Law 18/1991
stipulates that the terrains part of the public domare inalienable, non prescriptible and
indeterminable. Article 120, paragraph 2 in Law /2081 regulates the principle according to which
the goods part of the public domain are not ali@aion prescriptible and indeterminable as follows
a) they cannot be alienated but can be given inirg@diration, concession or rented, under the
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conditions of the law; b) they cannot be subjedtetbrced execution and no real guarantees can be
placed over them; c) they cannot be acquired bgrqibrsons by the effect of possession in goot fait
over the mobile goods”.

The inalienable character as judicial feature @& tlght to public property results from the legal
regulations listed above and signifies the circamsgs that the goods under this judicial regime
cannot be alienated, meaning that the alienatitsaer these goods are absolutely void.

As indicated in the literature, this feature of thght to property is not the consequence of the
righteous holder- the state or the territorial adsirative units, nor the nature of the public doma
but the result of the fact that the goods makirgdhject of this right are affected by the usedlic
interest. Because of the fact that the mobilesiammdobile goods are destined to the use of the publi
interest, they have been declared inalienable naresl extra comerciunm order to maintain their
destination.

Expressly, article 22, paragraph 2 in the Law am plablic property stipulates that the judicial acts
concluded with the breach of the provisions incéetil on the judicial regime of the goods in public
domain are void and not annulled (Adam, 2002).

Also, article 120, paragraph 2 in the Law on lggablic administration no. 215/2001, republished,
states that “the goods that are part of the puthbmain are inalienable, non prescriptible and
indeterminable. An important provision is comprised.aw 182/2000 according to which the mobile
cultural assets in the public property of the statethe territorial administrative units are also
inalienable, non prescriptible and indeterminablderefore, the acts of alienation concluded
regarding these goods are absolutely void.

Over the goods representing the object of the righgublic property cannot be pledged or pawned.
The servitudes over the assets in the public doarvalid only if they are compatible with the use
or public interest to which the affected goods @estined to (Adam, 2002). In case servitudes have
been constituted prior to the entering of the goothe public domain, they are maintained only in
case they serve the use or the public interestidinains part of the public domain can only beegiv
for administration, concession or rented underpgf@risions of the law. In case a terrain has been
place from public property to private property bétstate or territorial administrative units, thibe
terrain can be alienated under the provisions efdiv.

The public domain goods are imprescriptible, nanbbt over the goods in the public domain the
right to demand is imprescriptible and third parteannot invoke, against the holder of the right to
property the effect of the good faith possessiowag to acquire the property. The assets which by
nature or by law cannot be constituted as objectsivate property cannot be assigned.

The goods belonging to the public property are tieiheinable, namely the creditors of the state or of
the administrative territorial units cannot folloim, order to satiate their claims and cannot regres
real guarantees over the goods that are part opubéc domain. The goods in the public domain
cannot make the object of forces execution. Théecjaldacts concluded with the breach of the legal
provisions of the goods in the public domain arsoéltely void.

3. Subjects of the Public Property

The public property belongs to the state or thetteial administrative units while the private pens
and the other legal persons cannot own goods sncitegory. The state is legal entity in the refati
in which it participates as subject of rights ardigations represented by the Ministry of Finances,
except for the cases in which the law establisimedassigns other organs for this purpose.

In the text of law 215/2001 the territorial admtrégive units are: the commune, the city, munidtgal
and county. As legal entities of public law, witlvo patrimony and full judicial capacity, the
communes, cities, municipalities and counties havegublic property, under the conditions of the
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law, the goods of use or public local or countyerast, expressly established by law (Ungureanu &
Munteanu, 2008).

The holders of the right to property over the fofesd which is public property exert their riglt t
property within the limitations and under the cdimis of the law and have the obligation to follow
the preservation, sustainable development of thests. Irrespective of the form of property, tretest
establishes the strategy for the exploitation, eatin, social or ecologic of the forests. The nadlon
forest fund comprises the forests, terrains dedtiioe forestation, those serving the necessities of
culture, production or forest administration, riveds, ponds as well as the non productive terrains
included in the forest landscaping under the camust of the law and irrespective of the right to
property. The forest national fund is either prévatr public property and is an asset of national
interest. The right to property over the terraiepresenting the national forest fund is exerted
according to the Forestry Code. The forest fundliipyiroperty of the state is administered by the
National Directorate for Forests (Chelaru, 2000).

4. Object of the Public Property

It has been observed in the literature (UngureaniMénteanu, 2008) that the criteria for the
determination of the goods representing the olgiepublic property are controversial.

The assets making the object of the public property listed in article 136, paragraph 3 in the
Romanian Constitution as follows: assets of publierest of the subsoil, air space, waters with
energy potential that can be exploited in nationgdrest, beaches, territorial sea, natural ressuot

the economic area and continental plateau, ottsatagstablished by organic law. These assets have
been also listed in Law 213/ 1998, which stipulateparagraph 1 of the annex that the following
represent the public domain of the state: subsoliness, air spaces, surface waters with minor
riverbeds, underground waters, interior seawatbeaches with exploitable energetic potential,
territorial sea and sea bottom, interior waterwdgsests and terrains destined for foresting, those
serving the necessities for culture, productiofooest administration, ponds, riverbeds as weh@s
productive terrains introduced in the forest adstmtion which are part of the national forest fund
and are not private property etc (Chelaru, 2000).

The territorial administrative unit scan becomedeolof the right to public property over assetsyahl
the quality of owner is recognised based on anrocgaw (Nicolae, 2001). The public domain can
also be of local or county interest, case in wihiiehproperty over those goods belongs to the cesinti
cities or communes in regime of public law. The @d®dor public use comprise also those goods
which by nature are of general use: markets, bsidgeblic parks etc. and the goods of public irstere
comprise those goods that by nature are destined tesed or exploited within a public service such
as: railways, power distribution networks, buildingf public institutions etc.

Although the Constitution uses the term of publiogerty, some special laws use the expression of
“public domain” and we assert that from judiciaimf view, the two terms are identical.

The right to public property is different from thight to private property under the aspect of the
specific judicial features it presents, featurest ghape an own judicial regime and distinct fréw t
right to private property (Ungureanu & MunteanuP80 According to article 136 paragraph 4 in the
Constitution, the goods that are included in thélipuproperty are inalienable. In developing the
constitutional provisions, paragraph 1 in articleof Law 69/1991 on the local public administration
stipulates that the goods part of the public domane inalienable, non prescriptible and
indeterminable.
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5. Limitations of the Right to Public Property Determined by the General I nterest

It is mentioned in Law 213/1998 on the public pmdp@nd judicial regime that the servitudes on the
goods in the public domain are valid only to théeakin which these servitudes are compatible with
the public interest to which the goods are destined

There are a series of limitations among which watioa the limitation in urban and urban purposes
(C. Hamangiu & | Rosetti-Banescu & Al. Biicoianu, 1997)To this end, Law 50/1991 established
certain limitations for the civil, industrial, agtltural or any otehr type of buildings in what cems
the lines, the height and respect of the sistemi#tiz plan.

Article 44, paragraph 7 in the Constitution mengighe limitations for the protection of the public

health and sanitation concern the obligations tiegufrom the plan for landscaping, general urban
plan, detailed urban plan and urban regulatior@duding the obligations regarding the hygiene &f th

buildings, swage system, environment protection.

For the defence of the country, there are a sefidsnitations concerning the creation of military
bases or for the protection of airports, ports tireo economic and objectives of general interests.
Decree no. 95/1979 mentioned that it is forbiddenduilding to be placed near takeoff or landing
areas that can endanger the safety of the fligtitsre are limitations also near the protection epac
and air transportation.

Among the other limitations regarding public uiltve mention the limitations on the space near
waterways, on the location of the constructions tiea railways, on which the emergency Ordinance
no.12/1998 establishes that in the protection drda forbidden the placement of any type of
construction, even with temporary, material storageplantations (C. Hamangiu & | Rosetti-

Balanescu & Al. Biicoianu, 1997)

The public utility limitations also include thosesulting from the judicial regime of waters, fosgst
road construction and some mobile goods. Regattli@datter, the private persons cannot sell or use
in certain conditions, a series of mobile goods mgnwhich we list: medicine or toxic substances,
drugs, weapons and ammunition, goods in the archinel, assets in the national and cultural
patrimony.
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