Legal Sciences in the New Millenni

ITION OF THE INTERNATIONAL CONFERENCE

Concept of Suzerainty

Cristian Jura?, Denis Buruiar?

Abstract: This article approaches the concept of suzeraimhych, in time, has generated several disp
and disagreements, being also subjecconventions, treaties and international mediatibhgeve approache
this sensitive and especially current since in emporary international law, the political and legedund of
international personality of state is representedssuzerainty; als, the integration of states in o-national
bodies and structures is possible only for theestdaving the suzerainty acknowledged. Considetiat
suzerainty, as essential element characterizingttite, gives expression both to the authority@sed over
the community organized in the state and to somectid towards the exterior of community, | hi
analyzed both the internal and external suzeraifitys articles focuses on determini— as accurate ¢
possible -the characteristics of the ccept of suzerainty and of the limits of exercisihg suzeraint'
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1. Introduction

Concept often used currently, grounded on defirdng organizing thesociety we are living ir
.Suzerainty” is a term with long history. The dissions and controversies generated by the valid
and definition of suzerainty as concept were diiférdepending on the currents of though
philosophy or political sciencaternating in time. The great theorists in theéskl$ tried to determin
the nucleic signification of the term depending tbe elements constituting their view about
organization and operation of human society. Thég, dsuzerainty is a wide acded term
representing the exclusive right to exercise theresme political authority (legislative, executi
and/or judicial) over some geographical areas,grbap of people or themselv

Generally, the notion is inseparable from the statecept, szerainty being closely related to t
foundation of state.

The professor Gr. Geaimu asserted that suzerainias institution, (...) appears when states begi
exist, (Geandnu, 1967) whereas Gh. Moca stated ttsuzerainty appeared with the power cate,

as an essential trait thereof, under the conditiofslivision of gentilic order (...) and creatior
staté. (Moca, 1983)

There are many definitions of state. Practicallgpehding on the moment in time, on ideology.
different schools of thinkig in the international relations, on state interes other internationi
organisations, specialists provided different digations of the term, ranging from notions situk
rather in the area of political theory, to conceptordinated exclusivy to the principles o
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international law. Based on a classical definigdeborated by Jean Bodin, ,, suzerainty is thelateso
and perpetual power of a Republic, called by Latoplemajestatem. Suzerainty is not limited in
time, power, content or time”. @stase & Mities, 2002)

In the 20" century, the conceptions of G. Scelle and Ch. Reaus reconsider suzerainty “as an
amount of skills which may be delegated by stata tugher or lower extent to some international
bodies”.

Currently, suzerainty represents the claim of diafell self-governing, and the mutual recognitioin
claims to suzerainty represents the ground of mat#wnal society, the unique, full and indivisible
supremacy of the state power, within the limitstefritorial borders and independence thereof in
relation to any other power, expressed in the ekotuand inalienable state right of determining and
elaborating independently the internal and exterpalitics, of exercising the functions, of
accomplishing the practical measures of organimatid internal social life and external relations
based on fulfilling the suzerainty of other statefthe principles and norms of international law
accepted based on agreement. (Anghel, 1998)

2. About Suzerainty

The doctrine of suzerainty has developed as pattasisformation of European medieval system
within a modern state system, process culminainthé Treaty of Westphalia, of 1648. The peace
from Westphalia, following the 30-year War, represd the first diplomatic meeting on European
level (first European congress), on such occas@dngopresented the principles of political balarufe,
state reasoning and people right.

In other words, one acknowledges the suzerainty eogality of states as basic principles of
international relations and it is introduced thenaept of balance between powers as means of
maintaining peace.

The monarchs however continued to be the expresdigsiate”, since suzerainty refers firstly toithe
person. The constitutions of European states repted the most relevant frame in defining and
asserting suzerainty as norm of internal law, waeréhe Charter of the United Nations and
international and European treaties provided newtstto such norm in the international, respecyivel
European law. Thus, the European constitutionsriokirte that suzerainty (some adding as well the
syntagm ,national”), or power belongs to people. Weounter such ideas in the constitutions of
Spain, France or Sweden. According to other catitits (Romanian and Belgian), suzerainty
belongs to the nation.

By the concept of nation, the inhabitants withia torders of the same state have acquired gradually
the consciousness that they belong to a natiomahumity, that they share a common history and,
very important, that they have common interesttvitihey may defend and promote the best through
the national state. In the 18entury, it is performed the most important pag$iom the suzerainty of
monarch to that of nation or people, triggeredhmy Declaration of Independence of United States of
America, consecrated as well in the DeclaratiorHafnan Rights and Citizen as well as in the
Constitution of revolutionary France.

The institutions are called to represent the natilefiending such suzerainty which they have
elaborated, legislated and supported. In orderetvesthe best the interests of people, within a
demaocratic system, the power must divide the aifioins in ,Holy Trinity” of Executive, Legislative
and Judicial Power. (@¢tase & Mities, 2002)
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Jean Jacques Rousseau stated, in the ,Social €onthat ,suzerainty is inalienable and indivisible
but he acknowledged further on the fact that ,reihg able to divide suzerainty in its principlegyh
divide it in its object, they divide it in force amwill, in legislative and executive power, in rigof
duties, justice and war, in internal administratéord the power to deal with the foreigner; somegime
they intermingle all these, other times they seeateem”.

Although Enlightenment, by the theoretician of abcontract, has certainly determined the manner of
delegating the suzerainty of people to governargeatly, the suzerainty of state power is presente
as supremacy and independence of power in the ssipreand achievement of the will of governors
as state will. Although it is a unitary notion issence, suzerainty involves two elements: external
suzerainty and internal suzerainty.

2.1. Internal Suzerainty

Internal suzerainty means the right of the statergganize the political power, namely the right to
legislate, to achieve justice and politics. It i@at the state supremacy concretized in the ri§the
state to adopt legal norms, obligatory rules foitglcitizens and to assure their application.

In what concerns Romania, the principle of suzéyaim elaborated in the Constitution of Romania.
Therefore, ,Romania is a nationalizerainand independent, unitary and indivisible stateft(A,
par. 1 Romanian Constitution), which expresses dhpremacy of state power nationally and
independence of it opposite to another power oermational plan, whereas ,National suzerainty
belongs to Romanian people (...)” (Art. 2, par.dn§&titution of Romania).

We notice that the constitutional disposal stipedaby Art. 2, par. 1 of Constitution of Romania
includes a contradiction of terms. National suzegaibelongs to the nation not to the people.
Constitutionally speaking, the people may be reg@rfitom two different perspectives: as suzerain
holder of power and as an amount of citizens witing right. From the first perspective, the people
represents all individuals (citizens), regardléssriationality declared by each of them. From st f
perspective, the people is represented by thesngiznrolled on electoral lists.

The option of constituent for the concept of ,naibsuzerainty” is motivated by the fact that the
nation accumulates, within a procedural synthesssprof. lon Deleanu states ,the past, present and
future” of the generations of Romanians, whereag#ople would represent an arithmetic amount of
individuals, each of them with a (equal) shareuzkesainty. (Deleanu, 92)

However, the Constituent has associated the termatibnal suzerainty to that of people within a
theoretical hybrid with social valences relevantamstitutional practice. Considering that suzeyain
belongs to the people, and that it cannot exeitiggectly, it entrusts the exercise of attributsoof
suzerainty to Parliament and President, the pelogileg the holder of power. The traits of suzerain
power are: inalienability, indivisibility, impregptibility, wholeness and unity.

The inalienable character of suzerainty showsith@nnot be alienated definitively and irrevocably
to some individuals or international organizatiof$ie state is entitled however under certain
conditions to waive certain prerogatives of itsesam power. Indivisibility reveals that suzerainty
being unitary, cannot be divided in shares, inimistunits and exercised separately. This phenomeno
is explained by holding and exercising the votiight considered a natural, subjective right of any
individual. The voting right belongs to the indival not to the nation. The imprescriptible characte
reveals that suzerainty exists as long as suclomaxists. The wholeness reveals that suzerainty
cannot be arbitrarily limited. The unity of suzergi results from the qualitative and integrating
synthesis of the shares of suzerainty of everyiddal. (lonescu, 2008)
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2.2. External Suzerainty

External suzerainty means competence, independerdtéudicial equality of states. The concept is
normally used to include all issues when everyeswullowed by international law to decide and act
without intrusions of other suzerain states. Swdueés include the selection of political, economic,
social and cultural systems, as well as the fortiariaof external politics.

The suzerainty and equality of states represenbadlse constitutional doctrine of the right of oas,
which governs a community consisting, mainly, iates with a uniform legal personality. The main
corollaries of suzerainty and equality of states ar

1) ajurisdiction, exclusiv@rima facie over a territory and permanent population livingrein;
2) an obligation of non-intervention in the area oflasive competence of some states;
3) dependence on the obligations resulted from comiasrand treaties agreed by debtor r.

The principle of suzerain equality of states stped by the Declaration of the General Meeting of
United Nations of 1970 has the following contents:

LAll states enjoy suzerain equality. They have égights and obligations and they are equal members
of international community, despite the economicia, political or other differences.

Particularly, suzerain equality includes the foliogvelements:

1) the states are juridically equal;

2) every state enjoys full suzerain inherent rights;

3) every state has the obligation to observe the paligyp of other states;

4) territorial integrity and political independencysiate are inviolable;

5) every state is entitle to choose and develop frielpolitical, social, economic and cultural
systems;

6) every state has the obligation to achieve compledeld with good faith its international
obligations of living peacefully with other states.

However, there are certain limits of the principfesuzerainty, widely accepted in international .law
Chapter VIl of the Charter of United Nations allothi® Security Council to take measures, including
military, in case of acts of aggression, breactigseace or international security or threatensregjai
them.

Suzerainty may also be restricted by common lawldigations undertaken by treaties. The states
must observe the international obligations underakot being allowed to claim its own suzerainty
as excuse for not accomplishing the duties agreed.

In addition, the membership to United Nations (Buz&012) involves a restriction of suzerainty of
members. Article 1 of Charter stipulates that ohéhe objectives of United Nations is: ,to achieve
international cooperation in solving the internatb issues with economic, social, cultural or
humanitarian character, in promoting and encoutpgine observance of human rights and
fundamental liberties for all, regardless race, $@xguage or religion”, the United Nations beira ,,
centre which harmonizes the efforts of nationseiaching such common objectives”. Consequently,
being brought in the international sphere, sucmewuc, social, cultural and humanitarian issues, as
well as the human rights, by ratification of Charthe national governments can no longer clairh tha
such issues are exclusively internal. Suzeraintyatprotect the internal violations of human right
which argue against the international obligatidrerefore:
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—the states must secure to the foreigners on itisomr the rights stipulated by the common and
conventional norms of international public law;

—-the state has the obligation to reject to be uadlert, on its territory, of some acts which
endanger the security of other state;

- the state has the obligation to observe the imrmsdf foreign states — meaning that the acts
of a state cannot be submitted to the internasgliction of other state — and the immunities of
execution enjoyed by the goods property of otheiestncountered on its territory. The county
court of a state can no longer take constraint oreasagainst the goods of a foreign state.
(Nastase & Mities, 2002)

3. Conclusions

Consequently, suzerainty is a characteristic ofesppower — an essential element of state — and
consists in the supremacy of state power on ndtiplaa and its trait to represent the state in
international relations, under equality conditi@msl without international interference. It is thesn
important trait of the state power and involves shpremacy internally and independence externally.
Suzerainty belongs to all states, regardless the, giower, stage of development and it is the
fundamental concept of international law, beingrien element on which it is currently founded the
state and international organization.
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