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Abstract: Upon the incorporation of an in-governmental international organization, the statssign to suc
entities some of their powers, based on which tigarmzation will promote the collective interesfsits members
Thus, the international organizatioperform some public functions based on which th&grein contact with othe
entities of international order, such as differstates or other organizations. Manifesting as stingy, acquire thel
own legal personality, distinct from that of thatst forming it, and which it is opposabégga omnesThe scope ¢
such article is to examine the legal personalityird&l-governmental international organizations providioge
apprehends the limits of their juridical personalih the achievement of such objective, | haveettgyed both thi
internal pridical personality and the international juridigersonality of international organizations, rating the
manner of manifestation of such legal persone
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1. Introduction

Although they are derivate subjects of public in&gional law, since they are the creation of stabex
inter-governmental international organizations have areissing high role in the settlent of global
issues faced by humanity, which may be solved bglan overall approach and only by viable .
fast solutionsin the doctrine of international law, the interoatal organization is considered to be
association of suzerain states inling to achieve an objective of common interestih®y bodies o
organization. (Mstase, 2006 Another definition is provided by Gheorghe Moca,onmtefines the
intergovernmental international organizations as permiganénstitutionalized forms, of th
collaboration of states in different fields. (Moca,70j Grigore Gearinu wrote that internation
organizations represent forms of coordination éénmational collaborations in different fields, o
the states created a certain juridioeanizationalifstitutional) frame by adopting a -law, mutually
elaborated, stipulating the object and scopes gédirgration, their bodies and functions, necessa
achieving the objectives followed. (Geam, 1983 HansAlbrecht Schraepler (German author
diplomat) stated thatiftergovernmental international organizations repeat a special worlc
sometimes disorienting for the citizen, with ndtigf intervention or influence, besides the-pass
provided by its own governmént

One of the rapporteurs ofeahCommission of International Law of United Natic— G. Fitzmaurice
proposed the following definition for the interratal organizations“an association of state
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constituted by treaty, with constitution and comnbadies and with distinct legal personality from
that of member statég{Miga-Besteliu, 2000)

A definition closed to that provided by G. Fitzmaer belongs to professor Bindschedler, who
considers the international organisati@m ‘association of states, determined by and basedtceaty,
following common scopes and with its own specialidg) accomplishing particular functions within
the organizatioh

As noticed, there are several definitions of indional organizations, but none unanimously
accepted, and the concept of intergovernmentafnat®nal organization varies depending on the
interests of great groups of states and the phplisaconcepts of authors. However, in doctrings it
generally outlined a constant background of speeféements, based on which one may characterize
or even define such institution. A first charad®d of international organizations refers to thetf
that their members are suzerain states. The intergmental international organizations rely on a
treaty concluded between two or more states. #nisssential trait, emphasizing that international
organizations include suzerain states with eqgaltsi agreeing freely to adhere to the activitgwth
organizations by own consent. Any internationalamigation is, above all, a form of cooperation of
states with permanent character, based on theociai®n as suzerain entities, as subjects of
international law with a view to achieve commonlgoa

The second element is that the incorporation darivdtional organization is the result of the will
expressed by the funding states within a by-lavarieh, constitution, convention, pact, by-law etc).
Opposite to other legal forms of association otestaas diplomatic treaties and conferences, the
international organization has a permanent andutisnal character — the third element —, detesdin
by the existence of some structures, skills anchpaent operations, set forth in a multilateraltirea
having the nature of a by-law. Fourthly, the asstomh of states in international organizations
involves pursuing common objectives or scopes: teaance of peace and international stability,
economic development, financial cooperation, trdeleelopment, transfer of technology etc. The fifth
element for the qualification of an associatiorsiaites as intergovernmental international organisat
is the condition that is has its own institutiostducture. Practically, one has to hold severalidsd
with periodical or permanent operation, throughchkhihe activity is carried out according to the by-
law. Among the bodies specific to an organizatitirere must be at least a body formed of the
representatives of all member states, and such toely not depend on a certain state.

Also, in order to qualify as international organias, the association between two or more states mu
be established and performed based on the nornmgeshational law. Another element is that the
international organizations and their operatiorogmgn the territory of member states privileges and
immunities. The cumulative effect of constitutivéeraents enumerated above provide to the
intergovernmental international organization legatsonality — of internal and international law —
based on which it enjoys rights and undertake abbgs on the territory of any member state or in
relation with them or other subjects of internasiblaw. The delimitation of characteristic traifsam
international organization does not allow us tondtgp a definition, namely‘The intergovernmental
international organization represents an associatad suzerain states, developed based on norms of
international law and determined by a by-law, holglits own permanent bodies, exercising their
activity for the accomplishment of common objestiaed with distinct legal personality from that of
member states”.
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2. Legal Personality of Intergovernmental Internationd Organizations

As it is noticed in the definition, the internatadrorganizations are an association of stateq)@geis a
distinct unit, independent from the states formifjgand opposablerga omnes Practically, the
intergovernmental international organizations asklimg rights and obligations acquired based on the
states’ consent. The legal personality of goverrted@nternational organizations is the expressibn o
functional autonomy and capacity of subject of pulhternational law. It also provides to the
organization an objective existence in relatiothother participants to the international refasio

The legal personality of intergovernmental inteioral organizations has a double aspect, consiglerin
that the organization has:

a) an internal juridical personality, respective ie fbridical order of the member states;
b) an international legal personality, which represetiite most important issue of its legal
personality. (Chivu, 2002)

Generally, the legal personality of intergovernnagiiternational organizations has two traits. thirs
it relies on theprinciple of specialtywhich means that the international organizatiarries out the
activity and exercises its skills within the limitf the disposals of its by-law. Secondly, the
personality of such organization fanctional allowing the bodies of organization to achieve th
functions invested by the same by-law.

2.1. Internal Legal Personality

The intergovernmental international organizatiowsndt have their own territory. Therefore, they
carry out the activity for the achievements of &ofor which they were incorporated on the tetyitor
of member states, to the extent that such statewatedged in their juridical order the opportunity
corresponding to a legal individual of internal lalhus, they necessarily enter in juridical relatio
with natural or legal individuals of internal laum, such states. Therefore, they shall have theatigpa
of being holders of rights and obligations in rglas of internal law on the territory of any of the
member states and, if the case, on the territogoonfe non-member states. In practice, exercisiag th
personality of internal law of international orgzations concerns a special situation, resultinghfro
the reports of the organizations with the stateghmnterritory of which it has the seat and a gdnera
one, reflecting the treatment applied to internmaloorganizations, by all member states, on its own
territory. In the first situation, the organizati@nd the seat state conclude a special agreement,
indicating the extent and content of the prerogatiuf such organization, generated by its by-lawv, a
well as the regime of legal reports concluded ey dihganization with natural or legal persons in the
seat state in order to buy goods, lease spacederraervices etc. (Miga-Beliu, 2000) The legal
ground based on which the international organimatienjoy on the territory of every member state the
juridical capacity necessary to achieve the scaopkexercise their functions, is represented byr thei
by-law. Thus, in article 104 of the Charter of @aitNations it is stipulated thatThe organization
will enjoy on the territory of every member thedkegapacity necessary to achieve and perform its
objectives.

This is an example for most of the by-laws of igterernmental international organizations with
similar disposals (similar disposal encounter adl we the Treaty of Instituting the European
Economic Community in 1957, in article 211 r ‘every member state, the community has the widest
legal capacity acknowledged to the legal personsirttgrnal legislations; The community may
acquire, mainly, or alienate movable and immovatpmds and may stand in cort The legal
personality of internal law of international orgaations, resulting from its by-law, is opposablelio
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member states as parties of such multilateral yireBvery state is able to acknowledge such
personality as indicated in the by-law, and by edter reject it as well, either based on an
international agreement or a special internal lawffering internal legal personality to internatabn
organizations to which they are members and ineécélhe nature, extent and applicability of the
immunities and privileges granted.

2.2. International Legal Personality

After the Second World War, due to the increasingmber and functions of international
organizations, the states had the obligation toepcdénternational organizations as subjects of
international law, acknowledging their internatibnkegal personality in the international
jurisprudence.

The International Court of Justice, in the evalmthotice related to the remediation of the damages
incurred by an individual serving the United Nasorsince April 11 1949, states thattle
organization is an international subject of lawneg it has the capacity to hold international right
and obligations and the capacity to prevail suajhis by international claifn Also, the Court stated
that the international organizations do not havedame international legal personality as the state
since the two entities present significant diffees in the field of rights and obligations in
international relations. (Chivu, 2002)

Continuing on the same idea, we may state thatetftent of legal personality of international
organizations varies from one organization to aeotldepending on their by-law. Since every
international organization has been created to maptish well determined functions, and if such
functions, as the organizational scopes, are @iffemeither their rights nor their obligations nisey
the same. In conclusion, we may state that thenat®nal juridical personality of international
organizations cannot be determirgegriori and it is not identical, by its content, for atbanizations,
but it depends on the field of activity and extesft competence of every intergovernmental
international organization.

Upon the acceptance ofternational legal personality of United Natioasd the opposability to the
member states, the International Court of Justicssiclered that it results from:

a) need of achieving the scopes for which the Unitatidis have been created,;

b) the fact that it has bodies with special dutieslierachievement of such scopes;

c) the members of the organization undertake, by @hatid support it in the performance of its
objectives, and in special cases, such as theutesw of the Security Council in the
application of the disposals of Chapter VII of Gkarundertake to accept and enforce them.
(Miga-Besteliu, 2000)

By analogy, this kind of reasoning may be suppoaedvell in what concerns other intergovernmental
international organizations, with an internatiolegjal personality wider or more restricted, depegdi
on the obligations undertaken by the member statése by-law, field where they operate and the
nature of organization — universal, regional, se@ignal. Thus, in case of regional and sub-regional
organizations, their legal personality is manifdgtethe relations with the states forming themisTh
does not affect however their capacity to act ey, in conformity to the norms of international
law, opposite to states outside the organizatiostloer organizations. (Miga-Beliu, 2000)
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3. Manner of Manifestation of Legal Personality

The intergovernmental international organizatiores gerivate subjects of international law. They are
created by states, based on their will, existindoag as the member states agree. They are also
limited subjects, in terms of skills, by the displssof their by-laws. The international juridical
personality of intergovernmental international arigations is not an inherent trait thereof, but it
depends on the will of the states that incorpordted organization, expressed in its by-law. The
international juridical personality of organizatialepends on the accomplishment of the following
conditions: to be a governmental organizationshdwe a by-law in accordance with the imperative
norms of public international law and meant to [levto the organization certain rights in the
international relations and the possibility to hirgernational obligations; and, eventually, the
functions of the bodies of organization to provitla functional autonomy opposite to the member
states in the international relations. (Chivu, 200he manifestation of legal personality of
international organizations may be done by certhstinct acts, such as: concluding international
agreements, representation besides other subjeicieimational law as well as determining the Iskil
and international liability.

3.1. Capacity to Conclude Treaties (Agreements)

Usually, such capacity is stipulated in the by-laafsinternational organizations, the organizations
being able to conclude agreements in differenti§ietlepending on their objects and interests. deror

to conclude military agreements in case of appboabf measures to maintain or restore peace and
international security, the Charter of United Nasioauthorizes the Security Council. For the
conclusion of agreements for specialized institgjahe Economic and Social Council is authorized.

Besides the capacity of international organizatibmsconclude agreements with states or other
international organizations, many international amigations are competent, by their by-laws, to
conclude agreements with non-member states of srganizations. The most illustrative example is
provided by the by-law of European Economic Commynwhich stipulates the right of community
to conclude trade agreements (Treaty InstitutirgEhropean Economic Community of 1957, article
111 paragraph 2 -The Commission presents recommendations relat€bneamon Customs Rate for
rate negotiations with third countries.”; article 113 paragraph 3 -f“agreements need to be
negotiated with third parties, the Commission préserecommendations to the Council, the latter
authorizing it to begin the necessary negotiation§ or association agreements with non-member
states (Treaty Institution the European Economim@ainity of 1957, article 238 -The Community
may conclude with a third state, with a union @ftes or an international organization, agreements
institution an association characterized by muttghts and obligations, common actions and special
procedures...”). There are however certain situations wheternational organizations conclude
agreements which do not necessarily fall underirthielence of some express disposals in their by-
laws, which entails the occurrence of two curreate being that which acknowledges the capacity to
conclude agreements only to the organizations tthaws which stipulate as such and only within
the such limits, and the other considering thahstapacity does not depend exclusively on the terms
of the by-laws, but it relies on the decisions antks set forth by the bodies of international
organizations and on the development of institatidnternational law as result of the activity of
several international organizations. (Migast&diu, 2000)

The answer to such discussions is given to us &yCinvention from Vienna of 1986 related to the
right of treaties between states and internationgéinizations or between international organization
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in article 6: ‘The capacity of an international organization tonctude treaties is governed by the
rules of such organizatidn

3.2. Representation besides Other Subjects of Inteational Law

As the states, the international organizationsestéled to be represented besides other subjdcts o
law and to receive, at their seat, their represmesm The legation right has a “passive” or “aetiv
form.

The passive legation rightconsists in the possibility of organization to gt if its by-law or other
acts allow, receiving permanent missions of mensbaties or missions of observers from other races,
with such capacity, in the organization. The piheiof the right of passive legation of internadbn
organizations is stipulated in article 5 of the @amtion of Vienna from March 1975 related to the
representation of states in the relation with maional organizations [(par. The member states
may, if the norms of organization allow this, tdaddish permanent missions for the accomplishment
of the functions mentioned.(par. 2)The non-member states may, if the norms of orgtaizallow,

to establish permanent missions of observatioritferaccomplishment of the functions mentiorjed...
The use of such institution by the member states peaformed with the international evolutions in
the operation of organizations and with the roleigaeed to some of these in certain fields of
international collaboration.

The right of active legation consists in the possibility of organization to d¢eéts own missions to
certain member or non-member states, or other natiemal organizations. Theoretically, no
international organization is expressly authorizeithin its by-law, to send diplomatic missionstire
member states. However, in practice, the numbénefepresentatives of international organizations
in different states, mainly in emergent countrispermanently increasing, being determined by the
intensification and diversity of the actions ofdmational organizations within such states. Thveac
legation right of international organizations igfpemed by the agreement of sending organization
and receiving state, leaving from the principletttes subjects of international law, they maintain
basic diplomatic relations based on mutual agregsn@&esides the member states, the international
organizations may have permanent missions or mamisispecial missions. Usually, the permanent
missions deal with the coordination of the prograshassistance or with the mission to inform the
authorities in the member states on the activitesied out by such organizations. The functions of
such missions are limited to the specialty fieldevéhthe sending agency operates. The special
missions of some international organizations inrti@mber states are temporarily submitted, with a
well determined scope: to conciliate a dispute,ontler to draw up and assess a project of
development, to support a demand of financial sttfpothe organization etc. (Miga-gteliu, 2000)

3.3. Skills and International Liability of Internat ional Organizations

Usually, the skills of international organizatiorase set forth in the disposals of their by-lawd are
restricted. Also, the skills of international orgaations have a functional nature, being determioed
the scopes for which they were created and limitedthe disposals of their by-laws. The
intergovernmental international organizations haliferent and multiple skills, which may be
grouped in three great categories:

3.3.1. Normative Skill

Such skill consists in the possibility of organiaas to create juridical norms addressed to certain
addressees — member states, bodies of organizatiangen other organizations — in agreement with
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the norms of international law and the basic pples of organization. Another issue of such skill i
also the fact that several intergovernmental irsttonal organizations form the frame of elaboration
and adoption of certain international conventidghsjr norms constituting an international legisiati

in the field. The normative skill of governmentatdrnational organizations is also manifested by
normative acts adopted by their bodies. Usuallyhiwiintergovernmental international organizations,
only certain may body is competent to adopt noweagicts applicable to the entire organization.

3.3.2. Operational Skill

Such skill consists in the powers of action of iin&tional organizations different from normative
ones. Such powers consist in the actions of org#pizs to provide economic, financial,
administrative support and, in some cases, militampport to member states. Such power is
accomplished only with the consent of the stateslied. Such fact is concretized in the agreement
concluded between the international organizati@viging assistance and the state targeted by €. Th
operational skill of international organization$felis from one organization to the other. It issdiby

the by-law of the organization and its internaldiee

3.3.3. Skill of Control and Sanction

Such skills are closely related to the normatividl, skidicated the extent to which the internatibna
organizations may control the manner how the merstaes accomplish the obligations incumbent
upon them as member of the organization and maly aapctions to the members not meeting them.
The skill of control of international organizati@onsists in its right to claim and receive periatlic
reports from the member states on the manner havih state accomplishes the statutory or
conventional obligations. The skill of sanctionimernational organizations is determined in thogir
law. The international organizations have the @tian to meet the international law and to carry ou
the activity in conformity to its norms.

The breach of the obligations incumbent upon therivational organizations, by international legal
personality, entailgheir international liability,generated either by their by-laws, or the inteomai
deeds in which they are contracting parties.

The international organizations are liable for cant actions:

- the principles and norms unanimously acknowleddedternational law;

- norms stipulated in the articles of incorporation;

- norms of internal law of organization;

- agreements concluded by organization with othejestbof international law;
- norms of national law of states.

Therefore, the international organization will kble for actions included in the internationahues’
category and represents a threat against intenatipeace and security, for instance: acts of
aggression, discrimination etc. The internatiomghaizations may hire a liability of internatioraiv

as well as one of internal law, since they havé iaternational legal personality and internal lega
personality and their activities may be introduced only in the international juridical order bus@

in the national order of a state.

As subject of internal law, the intergovernmentéérnational organizations may be bound for any act
or legal deed falling under the incidence of intérrules. As any subject of internal law, the
international organizations have the obligatiomi®et the laws and rules of seat state or of tliessta
where they carry out different activities. Howevéne international organizations may claim the
jurisdiction immunity, not being possible to beledlin court and sentenced. Although they enjoy
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immunity from the jurisdiction of residence stdteg international organizations have the obligatmn
observe the law, since the immunity of jurisdicttoas only a procedural character. As for the ligbil
of international law, the general rules of statesponsibility apply, in principle, and if it corros the
liability of intergovernmental international orgaations. It is important not to forget that intefoaal
organizations are functional juridical individualsd thus they hold their own characteristics réfiec
necessarily as well in the field of internationesponsibility. It has to be considered that, incalies
of internal and international liability; the crinah liability is not approached, being a liability
concretized in the obligation of reparation. (Anighé\nghel, 1998)

4. Conclusions

In conclusion, based on foregoing, it is clear thdiereas the state enjoys international persgnalit
based on their suzerainty, for intergovernmentarirational organizations their legal personaligym
be awarded by the member states through the bydlaev.same by-laws of the organization stipulate
as well the legal personality of internal law, resagy to the organizations in the relations with th
states where it has the seat since the organizdtea not have an individual territory, as it does
have suzerainty either.

We may state thus that the legal personality @frirdtional organizations, despite that of states, i

- derivate, provided by member states in the by-law;
- specialized, according to the activity deed;
- limited, according to the functions and objectidesermined.
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