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Abstract: The enforcement of the Charter of Nice not orffgred the more visible image of the basic hur
rights provided in the European Union Member States also established the more solid juridicalibésr
the protection of human rights, expanded over othddsi®f activity, e.g. the guarantee of communiaa
security etc. At the same time, the provisionshef Treaty of Nice resulted not only in the modifica of the
Treaty as regards the European Ecoic Community, in order to establish the European @amity, but
also in reaching a new phase in the process ofaro Integration, engaged through the creatiorh®
European Communities stipulated in the EuropeamtJiireaty
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Gathered in Cologne on JunB, 4999, The European Council required t‘the fundamental right
applicable at Union level should be consolidatedairfCharter and thereby made more evid
(Conclusions, Item 44). This “European Union Chamé Fundamental Rights’Carlier & De
Schutter, 2002has been published in Nice as a Treaty (F& Constantinescu, 2007, p. 10), wh
has been adopted on December 10, 2000 by 15 statgoaaernment leaders of The European Ur
and has been signed on February, 2001 during ts&ddeof The European Council gathered in I
(France). Although this Treaty entered into force on January tt*, 2003 —has been signed by :
the 15 membestates of The European Union, it has not beeniedtiby all signatory states. F
example, the Irish people rejected the Treaty me,J2001 through a Referendi

The Treaty of Nice representatong with other foregoing Treaties, e.g. The TyedtMaastricht an
The Treaty of Amsterdam a constitutional instrument regarding the humahtsghence the need
knowing and applying the provisions included witits text.

The institutional changes provided by The TreatWimfe would only have been applied starting v
the year 2004. Thus, the new European Parliamegtesl in June 2004 consisted in 732 meml

and the new Commission, which started its manin November 2004, only consisted in
members.

The agreement concluded in the end of the meetingide has also established the number of
members that would activate in The European Pagi@nThus, Germany would have 99 memb
The Great Britain — 72; France72; ltaly - 72; Spain - 50; Poland - 50; Romania3; Netherland:-
25; Greece 22; The Czech Republ- 20; Belgium - 22; Hungary - 20; Portuga?2; Sweder- 18;
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Bulgaria - 17; Austria - 17; Slovakia - 13; Denmark3; Finland - 13; Ireland - 12; Lithuania - 12;
Latvia - 8; Slovenia - 7; Estonia - 6; Cyprus 1@xembourg — 6, and Malta - 5.

The number of votes established within the Couneit the following: Germany - 29; The Great
Britain - 29; France - 29; Italy - 29; Spain - Phland - 27; Romania - 14; Netherlands - 13; Greece
12; The Czech Republic - 12; Belgium - 12; Hungatfy; Portugal - 12; Sweden - 10; Bulgaria - 10;
Austria - 10; Slovakia - 7; Denmark - 7; Finland; dreland - 7; Lithuania - 7; Latvia - 4; Sloven#
Estonia - 4; Cyprus - 4; Luxembourg — 4, and Maf8aThe overall number of votes is 345.

The European Union Charter of Fundamental Rightsuiss, 2003, pp. 216-222) - signed in Nice in
2000 - stipulates that the “human dignity is inglde” and “it must be respected and protected”.(Art
1). Thus, we should keep in mind that the humanitligrrecedes in the text of the Chattiiee right to

life that “everyone has” (Art. 2, 1). Actually, the firshapter of the Charter is suggestively entitled
“Dignity”. Indeed, the human dignity is situatedoak the right to life, which is also affirmed byeth
interdiction of death penalty. “No one shall be demned — the text of the Charter provides — to the
death penalty, or executed” (Art. 2, 2).

As a number of European jurist remarked, The Treditilice did not maintain “... the distinction
between the civil and political rights, on the dmnd, and the fundamental economical and social
rights, on the other, ascertained so far in theofean and international documents; the Chartegsrin
together the rights and freedoms around the majaciples: the human dignity, freedoms, equality,

solidarity, citizenship, and righteousness” (CardieDe Schutter, 2002, p. 48).

The same Charter provides everyone’s right “fordriser physical or mental integrity”, as well as
“the prohibition of eugenic practices, in partiauthose aiming at the selection of persons”. At the
same time, it is prohibited “on making the humanland its parts as such a source of financial
gain”. Last but not least, it is prohibit#te reproductive cloningpf human beings” (Art. 3).

The following Article provides the prohibition obrture and inhuman or degrading treatment or
punishment. “No one shall be subjected to torturet®m inhuman or degrading treatment or
punishment” (Art. 4).

The slavery and forced labor is also categoricplighibited. “No one shall be held in slavery or
servitude” neither can be ,required to perform &tor compulsory labor” (Art. 5, 1-2). At the same
time, it is prohibited ,trafficking in human beirig@rt. 5, 3).

The Chapter Il of the Charter signed in Nice inelsid number of human freedoms, i.e.:

a) the freedom of thought, conscience and religioh (&);
b) the freedom of expression and information (art; 11)
c) the freedom of assembly and association (art. 12);
d) the freedom of arts and sciences (art. 13);

e) the freedom to choose an occupation (art. 15);

f) the freedom to conduct a business (art. 16);

g) the freedom of movement and residence (art. 45).

Actually, this chapter in entitled “Freedoms”. Tager with thesdreedomsa number of fundamental
human rights have also been provided, i.e.:

a) the right to liberty and security (art. 6);
b) everyone’s right to respect for his or her privatel family life, home and communications
(art. 7);

124



Legal Sciences in the New Millennium

C) everyone's right to the protection of personal aatacerning him or her (art. 8);
d) the right to marry and to found a family (art. 9);

e) the right to education (art. 14);

f) the right to property (art. 17);

g) the right to asylum (art. 18).

Finally, the protection in the event of removal aextradition is also provided. According to the
provisions of Article 19, the collective expulsions are prohibited. No one/rba removed, expelled
or extradited to a State where there is a seridgk that he or she would be subjected to the death
penalty, torture or other inhuman or degrading tr@a&nt or punishmeht

From the text of this chapter we should keep indnihe modality and the language used for
presenting and defining these freedoms as humadrisrig-or example, the freedom of thought,
conscience and religion has been defined as at*rtht “includes freedom to change religion or
belief and freedom, either alone or in communitthwaithers and in public or in private, to manifest
religion or belief, in worship, teaching, practieed observance” (Art. 10, 1). As regards “the rigbt
conscientious objectidnthe Charter provides that its‘ recognized, in accordance with the national
laws governing the exercise of this rigprt. 10, 2).

As regards the freedom to expression, the text esipés that it includesttfe freedom to hold
opinions and to receive and impart information agelas without interference by public authority and
regardless of frontief's(Art. 11). We also should keep in mind from thettof the Charter thatlie
academic freedom shall be respettédrt. 13), as well as “..the right of parents to ensure the
education and teaching of their childreri’ (Art. 14, 3).

Although entitled “Equality”, the Chapter Il alsocludes certain rights, e.g. the rights of thdchi
(Art. 24), the rights of the elderly (Art. 25), attte rights of the persons with disabilities (A26),
which require a special social protection (012, pp. 86-95).

In the session held in Nice it has also been ezprely reaffirmed the right of the children “to
protection and care as is necessary for their beitig”, hence the obligation of public authoritas
private institutions to manifest “a primary consitéon” to “child’s best interests” (Art. 24, 1-2s it
has been already stipulated by The Convention ®Rights of the Child (Adolphe, 2003, pp. 131-
214).

At the same time, it has been reaffirmed that “TEx@ropean) Union recognizes and respects the right
of the elderly to lead a life of dignity and indepence and to participate in social and cultufef.li

As for the persons with disabilities, the Charteantions their “integration”, hence the necessigt th
they “to benefit from measures designed to enshedr tindependence, social and occupational
integration and participation in the life of thenmmunity (Art. 26).

Taking into consideration the principle of legaliafity, the Charter provides that “Everyone is équa
before the law” Art. 20). The same principle of aliy is also considered when referring to the
equality between men and women, which “... musebsured in all areas, including employment,
work and pay” (Art. 23).

The principle of the unity in diversity, which sHdbe the fundament of The European Community,
has also been reaffirmed in Nice in terms of caltureligious, and linguistic diversityThe Union —
mentions Article 22 — shall respect cultural, réigs and linguistic diversity

Finally, the Chapter Ill has expressively referrtm the non-discrimination (Ztescu, 2011).
According to the provisions of Article 21, “any digmination based on any ground such as sex, race,

125



European Integration - Realities and Perspectives 2013

color, ethnic or social origin, genetic featuremnduage, religion or belief, political or any other
opinion, membership of a national minority, propetiirth, disability, age or sexual orientation lkha
be prohibited” (Art. 21, 1). At the same time@nYy discrimination on grounds of nationality shib#é
prohibited' (Art. 21, 2).

As other European jurists have also remarked, ifiesr stipulated by the Charter are recognized “...
for each human person, regardless his or her ralitipror residence place” (Carlig De Schutter,
2002, p. 48). Nevertheless, we should underling weaare still far from turning into practice this
principle of “non-discrimination” in many Europe&tates that signed this Treaty.

The fourth Chapter is entitled “Solidarity” and tdigers contents (workers’ right to information and
collective bargain, the right to accessing the aaggcurity assistance, etc.). For the statesstgatd
the Treaty of Nice (2000) the human solidarityxpressed under the following rights:

a) workers' right to information and consultation vintlthe undertaking, “in the cases and under
the conditions provided for by Community law andioral laws and practices” (Art. 27);

b) their right“...to negotiate and conclude collective agreemexttthe appropriate levels and, in
cases of conflicts of interest, to take collectigdon to defend their interests, including strike
actior” (Art. 28);

c) everyone's right “of access to a free placementicet (Art. 29);
d) every worker's right “to protection against unjtéietl dismissal” (Art. 30);

e) every worker’s right “...to working conditions whicrespect his or her health, safety and
dignity;

f) the right to paid maternity leave and to parergavé following the birth or adoption of a
child” (Art. 33);

g) the right to social and housing assistance (Art334etc.

In order to guarantee the effective translatiow ir@ality of these rights, the Treaty of Nice hoa
provided a number of practical measures of praiactor example, the prohibition of child labor was
put together with the protection of young peoplevatk. “The employment of children is prohibited,
provides Article 32 ... Young people admitted tokwaoust have working conditions appropriate to
their age and be protected against economic exgiloit and any work likely to harm their safety,
health or physical, mental, moral or social devetemt or to interfere with their educatibArt. 32).

The familial and professional life has also enjoykd needed protection. “The family shall enjoy
legal, economic and social protection” the Treatyjaes (Art. 33). At the same time, everyone shall
have the right to “protection in cases such as mege illness, industrial accidents, dependencgldr
age, and in the case of loss of employment, inrdecwe with the rules laid down by Community law
and national laws and practices” (Art. 34, 1). Theaty provides therefore social protection for
vulnerable people (Mititelu, 2012, pp. 70-77). Blesi, The Treaty of Nice has also stipulated that “.
everyone residing and moving legally within the &ean Union is entitled to social security benefits
and social advantages in accordance with Commieityand national laws and practices” (Art. 34,
1).

Health protection, ensured in the definition angliementation of “all (European) Union policies and
actions” (Art. 35) is also expressively stipulatedhe Treaty of Nice; thus, “everyone has thetrigh
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access to preventive health care and the righetefit from medical treatment under the conditions
established by national laws and practices” (AB). 3

Finally, the Treaty of Nice mentions that “the p@s of the Union” also ensures other protections,
e.g. the environmental protection (Art. 37), thesuamer protection (Art. 38), etc.

The Chapter V is entitled “Citizen’s Rights” anctlides the rights of the European Union citizen,
ie.

a) right to vote and to stand as a candidate at elestio the European Parliament (art. 39);
b) right to vote and to stand as a candidate at mpatielections (art. 40);

c) right to good administration (art. 41);

d) right of access to documents (art. 42);

e) right to petition (art. 44) etc.

As regards the good administration, the Treaty meNprovides that Every person has the right to
have his or her affairs handled impartially, faidnd within a reasonable time by the institutionsl a
bodies of the Unidn(art. 41 & 1). At the same time, the Treaty mens that this right includes:

— the right of every person to be heard, before amijvidual measure which would affect him
or her adversely is taken;

— the right of every person to have access to hiderfile, while respecting the legitimate
interests of confidentiality and of professionatldrusiness secrecy;

— the obligation of the administration to give reasdar its decisioris(Art. 41, 2).

The Treaty of Nice also provides the right ahy European Union citizen and any natural or legal
person residing or having its registered officeaiMember Stateto “access to European Parliament,
Council and Commission documents” (Art. 42) andeter to the Ombudsman of the Uniczases of
maladministration in the activities of the Commuriitstitutions or bodies, with the exception of the
Court of Justice and the Court of First Instanceimg in their judicial rolé (Art. 43). At the same
time, it is provided “the right to petition the Eyrean Parliament” (Art. 44) and the right of every
citizen “to move and reside freely within the tiry of the Member States” (Art. 45).

Finally, the Treaty also provides the diplomaticd aconsular protection of every citizen of The
European Union “in the territory of a third countrywhich the Member State of which he or she is a
national is not represented, being entitled togutidn by the diplomatic or consular authoritiesanf
Member State, on the same conditions as the nidiohéhat Member State” (Art. 46).

The final Chapter of the Treaty of Nice is suggesi entitled “Justice”, and provides the rightaio
effective remedy andpso facto,the access to an impatrtial tribunal (Cf. Art. 4ffe right not to be
tried or punished twice in a criminal proceedings the same criminal offence (Art. 50); the
presumption of innocence and right of defense (A8); and the principle of legality and
proportionality of criminal offences and penalt{@st. 49).

We should also underline and emphasize that, éiith the provisions of the Treaty of Nice (2000),
the rights and freedoms of the human persons aaeagteed by “the law of the Union” (Art. 47).
Therefore, we are faced with a genuilegislation” (jus) of The European Union. Besides, the Treaty
stipulates that in line with this legislation evepgrson considering that the rights and freedoms
“guaranteed by the law of the Union are violated kize right to an effective remedy before a ...
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independent and impartial ... tribunal”. What's mofegal aid shall be made available to those who
lack sufficient resources in so far as such aideisessary to ensure effective access to justice” (A
47). Nevertheless, “Respect for the rights of teéedse of anyone who has been charged shall be
guaranteed”, as long as the charged person “sbakdésumed innocent until proved guilty according
to law” (Art. 48).

As conclusion, we should remind that the Treatiige (2000) is, as a matter of fact, a Chartehef t
fundamental rights and freedoms of the human pembase dignity must be respected and protected
by every European Union Member State (cf. Art. Hgnce the contribution of this Treaty to the
“constitutionalization of the European Union legi#hn” (Dumont& Van Drooghenbroeck, 2002, pp.
61-96).

Though the text proclaimed by The European CoundNice in early 2001 initially had “an interim
juridical regime” (Constantin, 2001, p. 14), this does not mean thawas without juridical
consequences, as long as it was and still is otleediundamental documents of The European Union.
Besides, the very text of the Charter of FundamdRrights of The European Union — written in Nice
— reveals that for The European Council and Eunoggaion Member States the Charter has the
general juridical regime for the human rights, ba tne hand, and the special regime, on the ather,
line with the Union Charter and under the jurigdict of the Court in Luxembourg. And, as a
Romanian jurist remarked, “such regional legal megg would coexist beyond any doubt with the
universal system and the national one (generalliin@ with the Constitution) that guarantees the
fundamental rights” (Constantin, 2001, p. 14).

As regards the legitimacy of this Charter of Fundatal Rights of The European Union, certain

Romanian jurists ascertained that we cannot adtepthesis according to which “the citizens of

European Community and Union benefit from infepootection compared to the rights guaranteed by
the national legislation (the one that — we shawdtiforget, according to their comments, — includes
the specifications guaranteed by CEDO), ..."”, beedthe effective level of protection guaranteed by
the Court in Luxembourg through the general prilespassimilated to the fundamental rights ...”

remains a concrete and “effective” one (Consta2id®1, p. 17).

As for the proper text of the Charter, the samésfsiralso mention a number of “originalities”. “As
novelty — they mention — we find the guaranteedmmmunication security (Art. 7), which replaces
the guarantee for mail secrecy; the term of compairn is the optimum one”. Article 9 (Right to
marry and right to found a family) — the same atghanderline — has been regarded by the writers as
an improved expression of the text presented byclartl2 of CEDO, as “it neither prohibits, nor
enforces the marital status of two persons of #imessex” (Constantin, 2001, p. 16).

It has also been considered that the enforcemehtdtharter of Nice aimed at:

a) Ensuring another legal basis for the protectionthed fundamental rights, replacing the
fundamental principles and the jurisprudence, fbgsa juridical basis of primary law
(Treaty);

b) Extending the protection guaranteed to The Europémion citizens beyond the protection
guaranteed by the existing juridical fundament”f€tantin, 2001, p. 8).

The provisions of the Treaty of Nice resulted noltyan the modification of the Treaty as regards th
European Economic Community, in order to estaliighEuropean Community (Barrau, 2002, p.,15)
but also in reaching a new phase in the proce&udpean Integration, engaged through the creation
of the European Communities stipulated in the EeaopUnion Treaty (Priollan& Siritzky, 2012, p.
15). At the same time, The Charter of Human Righiscluded in the Treaty of Nice — has also
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brought its contribution to the “constitutionaliat of the European Union Law” (Dumo#&t Van
Drooghenbroeck, 2002, p. 61-96).

The enforcement of the Charter of Nice not onlye#t the more visible image of the basic human
rights provided in the European Union Member Stabes also established the more solid juridical
basis for the protection of human rights, expanoleet other fields of activity, e.g. the guarantée o
communication security etc. We should also keepnind that certain articles from CEDO, e.g.
regarding the right to marry and the right to founthmily, have been updated according to the most
recent juridical principles laid down in the Comrnitynand international regulations; hence, the
“updated format” mentioned by some jurists of thiespnt-day. Finally, we also underline that the
grosso-maodanclusion of the Treaty of Nice into the Treatyttleaforced the Constitution for Europe,
alias The European Union Constitution (Kadd@usPicod, 2012), The Charter of Human Rights
adopted in Nice in 2000 gained “coercive juridif@ice and constitutional value” (Michel, 2005, p.
38). Besides, the text of the Treaty of Nice hgmeatedly been invocated by The European Union
Court of Justice (Carlie§z De Schutter, 2002, pp. 40-41) when evoking thiecbVe responsibility of
The European Union Members States regarding theddmental rights.
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