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Abstract: Representing an absolute novelty in the Romanigisl&ion within the paper it was examined
institution of renouncing to applying the penaltythe context of the provisions of the New CrimiGalde,
of implementing and changing the law. We areo presenting some critical comments and suggestid
lege ferendathe work can be useful both for academic thep@sid practitioners and also for the legisl:
with the entry into force of the New Criminal Codée innovations presented in this sy regard the lege
text analysis and the critical remal

Keywords: offenses; perpetrator; renunciation; wari

1. Introduction

In the second half of the XVificentury Cesare Beccaria in a reference work, witig the cruelty o
penalties and stressing on the need for “mild punent” claimed that “the purpose of punishmer
not to torture or to hit a sensitive human beirg, to abolish a committed crir (...). The goal is non
other than to prevent the offender to bring todaisntrymen further infringements and to divert ogt
from committing similar acts.” (Beccaria, 1764 40)

Continuing his analysis, the author quoted thatniitst choose therere those penalties and t
method to be implemented, which keeping the pramontvill make an impression as strong anc
durable upon the souls of men and less painfuherbbdy of the guilty one”. (Beccaria, 1764, p.

Being released during the démgment of the Italian Enlightenment, the authorain work is heavily
influenced by the Enlightenment ideas of that t

We note that the author, criticizing the punishreedharacterized by excessive and unnece:
cruelty insists on the adoption ofw, milder sanctions, their purpose being to pretes offender tc
commit further crimes and preventively for the refsthe community membe

Unlike previous historical periods, in the modema,ea synthetic definition, the punishment \
defined as legal sanction, specific to the criminal law. (iDoroz 1939, p. 58

With the evolution of society as a whole, the pgnhhs adopted modern connotations, and nowe
it is defined as “the sanction of criminal law wihiconsists of a measure of reint and rehabilitatiol
provided by law for committing an offense and igplied by court to the offender in order to prey
committing new crimes”. (Bulai & Bulai, 2007, p. D
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The examination of the above definition, allowstaisdentify the essential features of the sentence,
regarded as the main criminal law sanction thatlEapplied to a legal of physical entity, in whose
account it was charged the committing of the oéemsimely:

- it represents the main criminal law sanction uritberRomanian law;

- itis a measure of restraint, which has as dirfetecausing suffering to the offender;

- itis a means of the rehabilitation of the offendming always provided by law;

- the penalty is applied in order to prevent the cassian of new crimes, with a dual function,
i.e. for the offender and thus to other communignbers.

Originally designed to be performed only under@setl regime, the penalty has known subsequently
other ways of execution. Thus, both the Criminal€m force and the New Criminal Code provide
expressly two ways for penalty, that is in a closegime (in penitentiary) and in a diversified, non
custodial system.

In fact, in the recent years, in Europe, there avaarrent with an increased influence, which issist
the execution of the majority of the non-custodahctions regime, the custodial regime being
intended only for the offenders who have commitiedous crimes.

We will not dwell on the arguments presented by ynaumthors, retaining only that the rehabilitation
of prisoners in penitentiary was often a phraséavit direct consequences, in terms of rehabilmatio
and social reintegration of the offender.

In this context of transformation and reorientat@nthe sentence, as the main sanction of criminal
law, the New Criminal Code proposes another insbituof criminal law, the renunciation to penalty,
an institution that is not found in the currentr@inal Code.

Regarding minors that are criminally liable, thewN€riminal Code provides a special sanction,
consisting of non-custodial educational measuresestucational measures involving deprivation of
liberty. Thus, it brings a radical change of thdiag field, giving up fully to penalties applicabto
juveniles who are criminally liable in the favoreducational measures. (Buzatu, 2012, p. 228)

Under these circumstances, in the case of the ileveffenders the renunciation institution of the
penalty is unenforceable, the main reason beirglhledegislator has established a special punishme
system for juvenile offender, a system which exekithe punishment.

2. The Content
2.1. The Legal and Juridical Nature

Renunciation to applying the penalty is set ouCimapter V (The individualization of sentences),
Section 3 of Title Il (Penalties), the generaltpzrthe New Criminal Code, articles 80-82.

Considering the way and the place of the rule i@ $fructure of the New Criminal Code, the
institution represents one of the measures of iddalization of punishment.

Essentially the renunciation to penalty is in thght conferred by the law of the court to renouate
the establishment and enforcement of a sententte tperson guilty of a crime, in order to re-edacat
and re-socialize, given a number of conditions isgabby law.
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Note that the conditions imposed by the law aresnfficient to renounce at the penalty, the coulit w
appreciate the opportunity of applying this measa@mely the appliance of a sentence would be
inappropriate because of the consequences thauitvihave on the person in question.

The texts referred to in articles 80-82 of the N@&wminal Code governing the institution of
renunciation to penalty represents an absoluteltyovethe Romanian legislation.

We note that in order to have this measure of aeyeowards a defendant, the court is required to
conduct the proceedings in which it will be giveitlae necessary evidence, and the concerned person
is found guilty of the offense or offenses for white was sent to trial.

The institution of renunciation to penalty cannet dompared with any other institution from the
current Criminal Code, as in this case, the cauodsfthat the offense exists in its materiality d@nd
was committed by the guilty defendant as providgthlv.

Although in our doctrine there have been expressage opinions according to which the institution
itself replaces two institutions of criminal lawt st in the current legislation i.e. “the act thlates
not present the degree of social danger of a crimed “the criminal liability replacement,”
(Gheorghe, 2011, p 120) we believe however thatrthiv institution of criminal law is fundamentally
different from the two mentioned, even if it candaéd that the effects of the criminal liabilityegent
some elements of similarity.

2.2. The Conditions of Renunciation to Applying thePenalty

The examination of the provisions of the text caohif article 80 of the Criminal Code leads to the
conclusion that the renunciation to applying thegty is conditioned by the fulfillment of two
categories of conditions that is positive condsigmovided in paragraph (1) and negative conditions
mentioned in paragraph (2).

The fulfillment of positive conditions under paragh (1) letter a) and b) of the article 80 of the
Criminal Code does presuppose the right of thenoffe to beneficiate from the renunciation of the
penalty, this aspect being the only its vocatitatctual benefit being completed by the assessofient
the court on whether the measure can be appliedtor

We realize therefore that there may be the caseewbEhough there are fulfilled the positive
conditions required by law, the offender will nanefit from this feature, because the court did not
consider it appropriate to take such a decisiofiadty the text itself is quite clear, in that tegislator
used the phrase “the court may order”, which canéeright of disposal according to their own belief
and not an obligation. Regarding negative cond#fiome mention that in the case of finding a sole
such condition [of the four listed in the text @frpgraph (2)], the court is obliged to not decidelee
renunciation of the penalty.

The examination of the conditions provided in tivet ©f article 80 paragraph (1) of the New Criminal
Code also supports another classification, namely:

- conditions relating to the committed offense;

- conditions on the person of the offender, and

- conviction of the court that the offender may rali@be without imposing a sentence, and
therefore it is appropriate to renounce at the ipgna

a) Conditions relating to the committed offengefirst positive condition regarding the committe
offense is referred to the content of article 8tageaph (1), letter a) of the New Criminal Codejchkh
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states that the offense must present a low grawihich according to the law it must be assessed
according to: the nature of the offense, the exdérthe produced consequences, the used means, the
manner and circumstances in which it was committediivated and purpose. In addition to these
elements, according to which it is assessed thegtawity of the offense, expressly provided fothe

law, the court must consider the other conditioniciwhit implicitly results from the content of
paragraph (2) letter d) of the same article, narttely the punishment provided for the offense isaup

5 years. We mention that in our opinion, all thesaditions on committed offense must be fulfilled
cumulatively.

b) Conditions on the person of the offend&rsecond positive condition concerning the persbthe
offender is provided in the content of article & agraph (1) letter b) of the New Criminal Code] an
it has the following elements: the conduct befasenmitting the crime, the efforts for removing or
mitigating the consequences of the offense andfiemder’s referral opportunities, the opporturstie
being determined by the court.

If the first two elements of this positive conditioexpressly set out by the legislator, namely, the
conduct before committing the crime, the efforts 'Bmoving or mitigating the consequences of the
offense present the minimum elements of difficoitype ascertained by the court, the third itemhen t
offender’s referral opportunities requires someuwssion as establishing its existence is an exausi
attribute of the court.

In the doctrine it was rightly expressed the vidattby the possibility of reformation of the offemd
we “understand the intellectual opportunities, ediony and training, the education received ungl th
commission of the offense, the financial situatidrat allows him to live without resorting to
expedients necessary for himself and those thahd®e under care, so that there are specific
prerequisites that the convicted person understémadsonstraint of the penalty even without itsiatt
execution, so there is no need for the applicasiod enforcement of the appropriate penalty of the
committed offense.” (Ckj 2012, p. 507)

c¢) Conviction of the court that the offender may ralitabe without imposing a sentencErom the
assessment of the provisions of the law, it redhié$ the renunciation to applying the penalty, in
addition to meeting the two positive conditionsatbich we refer, it is necessary the convictionta t
court that the offender may rehabilitate withouws tplementation and enforcement of a penalty for
the committed offense. The court’s conviction resekplicitly from the content of article 80 ling)(

of the New Criminal Code, on the renunciation toglty as a choice of the court and not a rightef t
offender.

As mentioned above, even if two positive conditians met cumulatively, the court in order to find
the incidence of the institution it must be coneiddhat the renunciation to applying the penalty is
necessary, and the event of applying a sentengardiess of the individualization way of execution
(custodial or non-custodial), it would be inappiaf® because of the consequences that it would have
on the offender. Under the provisions of article B&agraph (3) in case of several offenses,
renunciation to penalty may be decided, if for eaffense there are met the conditions in paragraph
(1) and (2) of the same article.

If the court decides to renounce to the penaltghdll apply to the offender a warning consistifig o
presenting the reasons which led to the renunciaifothe penalty and warning the offender on its
future conduct and the consequences to which ibsegif he shall commit further crimes. In case of
several offenses it shall be applied a single wararticle 81 of the New Criminal Code).
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No doubt that the warning applied by the courthase circumstances is an extra-criminal sanction,
with administrative feature, having no effect oa thiminal history of the offender. However, asesth
authors (Gheorghe, 2011, p. 131) and we apprettiatethe warning should be sent and recorded in
the criminal record of the offender, this aspedeniig the possibility of applying the provision§ o
article 82 paragraph (2), letter b) of the New Gniah Code.

In the absence of such evidence (registering thieimgain the criminal record), the judicial authas
will not be able to make incident the provisionstled mentioned above text, making it inapplicable
against the will of the legislator.

2.3. Cases Where the Renunciation to Penalty CannBe Applied

According to the provisions of article 80 paragrg@h of the New Criminal Code, renunciation to
applying the penalty may not be granted if:

a) the offender has previously had a conviction, ektlep cases provided in article 42 letter a)
and b) or for which the rehabilitation intervenedtee rehabilitation time limit expired,;

b) to the same offender it was applied he renuncidtiche penalty in the last 2 years preceding
the date of the offense for which he was trialed,;

c) the offender has evaded prosecution or trial @ngtted the thwarting of finding the truth or
identifying and finding criminally liable the author the participants;

d) the punishment provided for the committed offerssenprisonment exceeding five years.

Note that these negative conditions concern th&texie of a past criminal history of the offendiee,
possibility of applying in the last two years th@yisions relating to the renunciation of penatte
offender’'s behavior during trial and the seriousne$ the crime, this time resulting from the
maximum penalty provided by law for the committéfnse.

We will not insist on examining the four cases ihieh there are not applicable the provisions fer th
renunciation to penalty, stating only that it ig required finding to find them all, but only one.

In other words, even if they are fulfilled cumulegily all the positive conditions provided by thevla
in article 80 paragraph (1) of the New Criminal €pthe finding of a single case mentioned in
paragraph (2) of the same article, will be lead liaity to the impossibility of applying the
renunciation of the penalty.

2.4, Effects and Cancellation of the RenunciatiorotApplying the Penalty

In accordance with article 82 paragraph (1) of Mlesv Criminal Code, the person who received the
renunciation of the penalty is not subject to arsgualification, prohibition or incapacity that ddu
result from the committed offense. However, renaugp@t the appliance of the punishment has no
effect on the execution of safety measures andithileobligations provided in the decision [artid@
paragraph (2) of the New Criminal Code].

If within two years of the final judgment orderiog the renunciation of penalty it is discovered tha
the person to whom this measure was taken commnptt@dously another offense, for which it was
imposed a penalty even after this period, the reiation to the penalty is canceled and it is
established punishment for the offense which latally to the renunciation of the penalty, then
applying, where appropriate, the provisions on $feseral offenses, intermediary recidivism or
plurality. [article 82, paragraph (3) of the Newir@inal Code].
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3. Critical Comments and Suggestions dfege Ferenda

The examination of the provisions of article 80e82he New Criminal Code allows us to formulate
some critical comments and suggestionkegé ferenda

A first critical remark concerns the need for atten warning and its signature by the offender keefo
the court who decides the renunciation to the pgn@f course this measure could be taken by the
court even if the law does not expressly providd,ibwould be preferable that such a procedure is
provided for in the wording of texts governing thstitution of renunciation to the penalty.

The second observation, which in our opinion respiilegislative addition, addresses the need of
sending the conceived warning in written form, witle criminal court's decision, where it will be
recorded, in order to enable the judiciary bodieadcertain previous application of the renuncnatm
penalty, in case of committing a new crime or demge committed previously.

4. Conclusions

As mentioned previously, the institution of renwtin to penalty is an absolute novelty in the
Romanian legislation. Note that the EU institutadirenunciation to penalty is provided, among other
states, the German Criminal Code, the Italian GrahCode and the French Criminal Code, of course
with the fulfillment of various conditions resulgrirom the criminal policy of each state.

In its essence, we believe that the institutiofoind to be necessary, given the tendency of some
European countries to reorient mainly the applacatf penalties with non-imprisonment, on the other
hand the inefficient process of rehabilitation aeesocialization of offenders under the regime of
deprivation of freedom. The renunciation of pen@tgn institution exclusively available to the dou
which, however, is a choice and not an obligateren when the conditions set by the law on the
offense and the person of the offender are futfille

As a general conclusion we believe that the insbituon the renunciation of punishment was
necessary the Romanian Criminal Law, its practicafulness will be proved in the near future, with
the application by the courts.

5. Bibliography
Beccaria, Cesare (1764)espre infragiuni si pedepse/ On Crime and Punishments 18fharest: Edtiintifica.

Bulai, Costi@ & Bulai, Bogdan-Nicolaie (2007Manual de drept penal, Partea genetédandbook of Criminal Law. The
General PartBucharest: Universul Juridic.

Buzatu, Nicoleta (2012). Minorul — subiect activ afracgiunii/ The Minor - the Active Subject of the Offens
MEDIAMOND International Proceedings Mediamomdonduzzi editore International Proceedings DivisiBologna, Italy,
pp. 226-230.

Chis, loan (2012).Noul Cod penal comentat. Partea genefalhe New Commented Criminal Code, VolBucharest:
Universul Juridic.

Dongoroz, Vintik (1939).Drept penal/ Criminal LawBucharest.

Gheorghe, Vicefiu-Riazvan (2011). Institia renundrii la aplicarea pedepsei in noul Cod penal/Thetititson of
Renunciation of Penalty in the New Criminal Co@geptul/ The Law, No. 12/201pp. 117-135. Bucharest: Universul
Juridic.

56



