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Abstract: Economic and financial crimes committed by indivattuthrough legal persons grew every yee
Romania after the communist era while court densibave varied in their final sentences. The latc
jurisprudence in this field has led to a slow depehent of legislation covering all areas that indivitiand
legal persons use them to commit this infractioomBnian law has failed to keep up with the inggnait
criminals that get around the law and gets a mdreirastrative or penal fine. In this icle the author
present and explain a number of Romanian jurispreglaecisions and problems that lack of a prog
applied law led to encouraging this type of ecormatimes among individuals through legal personsrt
behalf of them, infractions thded to damage to the state patrim« This paper may be useful both
theorists and practitioners in the field. The e8aencontribution of this paper consists of criti
observations, conclusions and proposals madex ferendaegarding the subject examined.
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1. Introduction

According to our doctrine, it was argued that “legelations are social relations that can
established only among people, but these do nairdgtin anisolated manner, as individuals, but &
reunited within structural groups. Thus, with irdivals, these groups of people make up these ¢
realities, that subject to fulfill certain requirenis expressly specified by the law, are likelyo&
subjeds of rights and obligations. In this manner, tegal entity represents that subject of civil |
which is the group of people who meets the conastiset by law in order to acquire that statuss
the collective legal entity, that is, a group obple, which, by possessing the qualifications respl
by law, becomes the holder of subjective rights @i obligations®. (Gisuneanu, 2007, p.

Regarding the category of collective entities tbah be held criminally liable, the legislature

provided criminal liability of both legal persons ofiyate and those of public law. The latt
however, benefits from the exception according toctv the State, the public authorities and pu
institutions engaged in an activity that may noobgrivaie domain cannot be held criminally lial
However, 1n case of public institutions one has to analya@edach case, to what extent could tt
activity be conducted also by a legal entity ofvaté law, in which case they will not be exem,
from criminal liability. For example, can the activity conded by a school or university be subjec
the private domain? The answer is positive, sirtteoagh the educational activity is a public segyi
it can be conducted also by private schools, nst lpy the public schools. In these circumstances,
public school may be held criminally liable for th&fences under Article * of the Criminal Cod.”

(Jurma, 2010, p. 131)
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2. Offences That Can Involve the Criminal Liability of the Legal Entity

Regarding the offenses that can lead to crimimdlility of the legal entity “the offences of frautdx
evasion, money laundering and also computer haakffegces under Law 8/1996 on copyright and
related rights were taken into consideration.” ifdayr2010, p. 155)

There are, of course, offences which by their matannot be committed by a legal entity as an
author, such as: offences committed by clerks, rtiesg bigamy, jailbreak etc. but thisiées not
prevent the participation of a legal entity, astigator or accomplice, in committing of such offesic
for example, a legal entity that carries out itdiaity in the audio-visual field, instigates soldieto
desert unit or a legal entity facilitates the permfance of new marriages by persons already married,
providing them with falsified documents indicatitige termination of the previous marriagje
(Streteanu & Chitli, 2007, p. 397)

Thus, since the coming into force of the Law 278@hich regulated the criminality liability of the
legal entity, more companies were prosecuted. ThHuk).C.O.T. (Directorate for Investigating
Organized Crime and Terrorism) ordered the prosacwf the defendants C. V., D. A. M. M. and T.
M., and also of the defendant legal entity S.C. NSACOJAN S.R.L., for committing trigger
offences, formation and support of an organizedhiokl group, an offence provided and punished by
Article 7 of Law no. 39/2003, illicit trafficking fohigh-risk drugs, an offence provided and punishab
under Article 2, paragraphs 1 and 2 of Law no. 2@30 and an attempt to illicit international traufe
high-risk drugs, an offence provided and punishalieler Article 20 of the Criminal Code in
conjunction with Article 13, paragraph 1 of Law ret3/2000, in relation to Article 3, paragraphs 1
and 2 of Law no. 143/2060

Prosecutors within D.N.A. (National AnticorruptioDirectorate) have decided to prosecute the
following defendants, who held the qualities staatdhe moment of committing the offence: D. V.,
administrator and CEO of S.C. GALAXY TOBACCO S.and C. A., president and shareholder of
S.C. GALAXY TOBACCO S.A., who were charged with theme of tax evasion, I. G. D., State
Secretary of the Ministry of Finance and B. L., Hed Division within the Department of legislation
in the field of excises of the Ministry of Publidnénce, who were charged with the offense of
complicity to tax evasion and the legal entity SGALAXY TOBACCO S.A. (former National
Company “Tutunul Roménesc”’(Romanian Tobacco), whics charged with the offense of tax
evasior®. Prosecutors of the Prosecutor's Office of Crai®eart have decided on 20.09.2010, by
means of indictment, to prosecute the defendantsVM.S.C. SILVFAL-AP S.R.L. Podari for
committing tax evasion and false statements crirapd, of the defendant P. L. L. for complicity in
crimes of tax evasion and false stateménts.

3. Natural Persons, Who Can Criminally Involve the Le@l Entity

According to Article 19 of the Criminal Code, legal entities are held éniafly liable responsible for
crimes committed in achieving the object of acyivt interest or in the name of the legal persath an
in the second paragraph it is provided that criinligbility of the legal entity does not exclude
criminal liability of the natural person, who cabtrited in any way to the commission of the same
offenses.

! published in the Official Gazette no. 601 fron{' 12 July 2006.
2D.II.C.O.T., press release from 11.08.2010, wviigoti.ro.
3D.NA., statement no. 699/VIII/3 from 20.12.2010yw.pna.ro.
4 Department of Public Information and Relationshvitie Press within the Public Prosecutor's Offiteched to the High
Court of Cassation and Justice- statement from83200.0, www.mpublic.ro.
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Thus, the court decided to hold criminally liabfetloe defendant E. N. H., as manager of S.C B.E.N.
S.R.L.[Ltd], together with the legal entity S.C.EBN. S.R.L. for offenses of fraud with particularly
serious consequences, tax evasion and the usenpfacy’s patrimony for personal interests, offences
provided and punished by Article 215, paragrapi®s4land 5 of the Criminal Code, Article 6 and
Article 9, paragraph 1 of Law no. 241/2005 and @eti242, line 2 of Law no. 31/1990, all with the
application of Article 41, paragraph 2 of the Criadi Code and Article 33, letter a of the Criminal
Code! However, there have been cases in which the legtly was not held criminally liable
together with the natural person, the first beimgldred the responsible party in the civil lawsuit.
Thus, the court decided to hold criminally lialthe ihatural person L. M. for the offense of tax @was
and asked the defendant L.M. and the responsility pathe civil lawsuit be ordered to jointly pay
the tort caused to the state budg8tmilarly, the Court decided to hold criminallptile the defendant
M. N. for the offense of tax evasion and askeddéfendant M. N. and the responsible party in the
civil lawsuit be ordered to jointly pay the tortusad to the state buddet.

4. Penalties Imposed to the Legal Entity

In international law, legal entities know variousnplties. Thus, “in the Finnish and Swiss law, the
sole penalty imposed to the legal entity is the frerson and the Norwegian law provides penalties
such as fines and the prohibition to perform certactivities for a period of maximum 5 years.
According to the Moroccan fines are imposed onllegéties and the accessory punishments consist
of partial confiscation of goods, dissolution angblication of the sentence of conviction; against
these entities can be provided also safety measundsas confiscation of illegal or dangerous dbjec
and temporary or permanent shut off of a industoialcommercial premises. According to the
Japanese law, the only applicable punishment fgal lentities is the fine but also administrative
sanctions consisting in the confiscation of thealggofit, seizure of property, that helped to coitnm
the offense, the license revocation, the publicatibthe sentence of conviction.

In Estonia, the Criminal Code provides for just tpenalties that can be imposed to legal entitigs, e
the fine under Article 44 of the Criminal Code &ahd dissolution of the legal entity provided by the
text of Article 46 of the Criminal Code. It shoub& noted that the fine may be imposed to the legal
entity and as an accessory punishment with digsoluthe latter penalty can be applied only if the
legal entity has as a goal the commission of offish¢Marinescu, 2011, p. 213). In Romanian law,
according to Article 530of the Criminal Code, a single main sentence, ithahe fine can be imposed
on the legal entity, and several accessory punistsne

The main punishment, as it is provided in ArticR 6f the Criminal Code is a general minimum of
2,500 lei and a general maximum of 2,000,000 [Eh€e’ determination of special limits is made by
means of an algorithm similar to that used in tagecof the natural person, namely, depending on the
sentence of imprisonment provided for the offensmmitted. Thus, when the law provides for the
offense committed by the natural person, the sesteh imprisonment of at most 10 years or a fine,
the special minimum of the fine for the legal gni# of 5,000 lei and the special maximum of thefi

is of 600.000 lei. When the law provides for thtenge committed by the natural person, the sentence
of life imprisonment or the imprisonment for motean 10 years, the special minimum fine for the
legal entity is of 10.000 lei and the special maximof the fine is of 900.000 lei. “(Streteanu &
Chirita, 2007, p. 409)

! Court of Buzau, penal sentence no. 123 froffidf4luly 2009, www.portal.just.ro.

2 Court of Bucharest —"2 Criminal Division, penal sentence no. 333 from0b42012, www.portal.just.ro.
3 Court of the ¥ district Bucharest, penal sentence no. 234 of2809, www.portal.just.ro.
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Besides the main penalty of the fine, the legaitymiay suffer one or more accessory punishments
such as: the dissolution of the legal entity, thepgnsion of the legal entity’s activity for a pekiof 3
months to a year or the suspension of one of thatées of the legal entity in connection with vehi

the offense was committed for a period of 3 momdh3 years, the shut off of some work points of the
legal entity for a period of 3 months to 3 yeah® prohibition to participate in public procurengent
for a period of one to 3 years, the display orafigimation of the sentence of conviction. Thus, the
court, by sentence, has convicted the legal eftiG; B.E.N. S.R.L to pay the fine of 15,000 lei end
Article 215, paragraphs 1, 3, 4 and 5 of the P@uale, by applying the Article 41, paragraph 2 & th
Criminal Code. In accordance with Article’5paragraph 3, letter a of the Criminal Code iatieh to
Article 72, paragraph 1 of the Criminal Code, the court desigiso upon a complementary penalty
regarding the dissolution of the legal entity SEBL. S.R.L.1

5. Conclusions and Proposals fot.ex Ferenda

From the content of this paper one can see gagseiech and case-law. Although criminal liability of

legal entities is a relatively new regulation tpassed through 3 forms of enactment, first in 2004,
then in 2006 and finally in 2009), the phenomenboutd be treated carefully because of large
number of crimes committed by natural persons tyinp€or or in the interest of the legal entity.

One of the problems highlighted by other authoith& of defining the terms of public authority and
public institution. Thus, the term of public authority has a constituéil consecration (Title Ill of the
Constitution), although the Constitution also entabes in other titles, other authorities not fatiin
into any of the 3 branches of government. On therdtand, the terms of public authority and public
institution find definitions and different scopedertain special laws such as Law no. 554/200hef t
Administrative Litigation, Law on Public Finance .n600/2002, Law on Public local finance.
273/2006, depending on regulatory requirements ifipeto the areas covered by those ldws
(Jurmala, 2010, p. 272)

This exact undefined terms could lead to an ineréascrime in the economic fieldFor example,
within a non-profit association, an entity witholetgal personality in accordance with the legal
provisions in this field, one can commit offensésmmney laundering, but they cannot be held
criminally liable, because of the way the Articig' bf the Criminal Code was formulated. For this
reason, it may proceed as in Article 51 of the biuRenal Code, in which, after paragraph 1 provides
that offenses can be committed by natural persotegal entities, paragraph 2 adds up that the lega
entity shall be assimilated, in order to apply fivevisions of criminal law and the company that has
no legal personality, the association and the fatiwh.” (Casuneanu, 2007, pp. 176-177)
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