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Abstract: The doctrine has different points of view when it comes to discussing about violation 
of domicile as a form of grand theft committed by efraction or by using a genuine or a false key 
without consent or if we talk about more than one crime. The natural complexity of the grand theft 
comes when the crime has been committed in a house, and for this it is compulsory to enter the 
house to commit the crime. In this situation, the breaking in represents the material element of the 
theft, illicit or not. As a consequence, if the breaking in was illicit, the constitutive elements of the 
crime of violation of domicile have been met, and it will naturally be absorbed by the crime of 
theft. 

 

Thus, it is considered1 that in this situation we talk about several crimes because the crime of 
violation of domicile is a way through which the offender meets its target, that is, 
misappropriation of goods. Article 33, letter a), Criminal Code, stipulates clearly that “there is 
more than one crime even if one of the crimes was committed to help committing or hiding other 
crime”. It is also argued that the causality link between violation of domicile and theft is not 
necessary but circumstantial because efraction or using a key may be done to unlock a wardrobe, 
a safety box or a car, which is not a crime. To include violation of domicile in the crime of grand 
theft, this link has to be necessary and repeated in all the cases that come under incrimination.  

Another opinion2 which dominates the judicial practice and the criminal doctrine states that the 
crime of violation of domicile includes the crime of grand theft stipulated in article 209, par. 1, 
letter i), Criminal Code. They say it is about a natural absorption because the constitutive 
elements of the violation of domicile are implicitly included in the crime of grand theft 
committed by efraction, escalading or by using a genuine or a false key without consent. 

The crime of grand theft may exist without the constitutive elements of violation of domicile, but 
this does not exclude the complex and natural character of the crime of grand theft (homicide, 
another complex crime may exist through the constitutive elements of battery, grievous bodily 
harm, which are absorbed when the final result has been reached, the death of the victim, or, the 
homicide may be committed directly, having all the characteristics of a simple crime). 

In conclusion, the natural complexity of the grand theft comes when the crime has been 
committed in a house, and for this it is compulsory to enter the house to commit the crime. In this 
situation, the breaking in represents the material element of the theft, illicit or not. As a 
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consequence, if the breaking in was illicit, the constitutive elements of the crime of violation of 
domicile have been met, and it will naturally be absorbed by the crime of theft.3 

The same problems appeared in the case of committing a crime of mugging in a house or its 
whereabouts. The question was if the violation of domicile is absorbed by the mugging or if we 
are talking about more than one crime. Some argue4  that it is more than one crime between the 
mugging and the violation of domicile under article 33, letter a5 and invoking the impossibility of 
natural or legal absorption in this situation.6 

It is also mentioned that it is hard to believe that the law maker has situated on the same level and 
gives the same legal treatment to the person who illicitly enters a house in comparison with what 
he accomplished by committing violation of domicile, which is associated with mugging in 
aggravated circumstances.7 

The specialists that agree with this theory also underline the fact that although mugging is 
generally associated with violation of domicile, the theft stipulated in article 209, letter i, absorbs 
this crime, so that if the mugging is committed by tampering with the locks of the house, by 
escalading or by using a genuine or a false key without consent, the crime of violation of domicile 
will be absorbed by the crime of mugging.8 

According to another opinion9, the crime of mugging includes violation of domicile because of 
the unity of resolution, which generates the complexity of the crime10, or the legal complexity.11 

In a more detailed opinion, if the offender breaks in the yard, which is surrounded by fence and is 
part of the victim’s domicile, then breaks in the house and commits the mugging then he 
committed the crimes of violation of domicile and mugging because the place surrounded by the 
fence is part of the house or it whereabouts. In this situation the offender committed two distinct 
crimes. If the offender enters only the house and committed the mugging, then this is the only 
crime he will be prosecuted for.12 

In the doctrine the dominant opinion about the criteria used to delimit the acts of preparation from 
the acts of execution is based on the formal criteria as accepted in unanimity.13 The formal 
theories propose as a differentiating criterion the formal identity between the committed act and 
the action as the material element of a crime. If the act corresponds to the verbum regens 
indicated action, then it is an act of execution. It not, it is only a preparation act. The act of 
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execution is the act of committing the unlawful action, while the preparation act only prepares 
physically or morally the other one.14  

Analyzing the theft through the formal criterion, one can conclude that we deal with acts of 
committing this crime from the moment it began, by taking the item from the owner.15 Thus, in 
the case of a simple theft committed in a house, the breaking in represents the preparation of the 
theft. In this situation we can bring into discussion the crime of violation of domicile as a means 
to accomplish the theft (article 33, letter a, Criminal Code). 

The situation is completely different when it comes to theft under article 209, letter i). The law 
maker stipulates that the crime of grand theft is committed when we have efraction, escalading or 
using a genuine or a false key without consent. Thus, the law maker considers that the material 
element of the crime begins with the efraction, escalading or using the key. If the efraction, 
escalading or the use of a key represents the means to enter a house, then the activity of illegal 
entering is considered an act of execution. In the situation of illegal breaking into a house without 
using the means mentioned above (for instance the door which was opened), followed by the 
tampering of the locks from a safety deposit situated in the house, the violation of domicile is not 
absorbed in the crime of grand larceny.  

Using the same rationale, the acts of execution in the case of mugging begin either while taking 
the item followed by the acts of violence, or during the violent of threatening action prior to the 
theft. In the aggravated form of mugging the acts of execution begin, according to the lawmaker, 
when the offender enters the building and include the activity of breaking in. 

If the breaking in is illicit, the crime of mugging with aggravated circumstances will be a 
complex crime, including the crime of violation of domicile. The surrounded place which belongs 
to a house or its whereabouts is not included in the content of the crime of mugging under par. 
2(1) letter c), so that in the situation of illegal entering the yard of a person with the purpose to 
commit a crime we talk about two crimes: violation of domicile and mugging.  

We are of the opinion that the interpretation of the execution acts in the crimes of theft and 
mugging, using the formal criterion can explain why the judicial practice and the doctrine choose 
to include the violation of domicile or to consider a unit of crimes in these situations. 

We consider the grand theft under letter i) and mugging committed under par. 2(1) letter c), are 
considered by the law maker complex crimes, but the complexity of the facts is not always 
accomplished. At the same time, these aggravated circumstances are taken into consideration only 
in the case of unlawful breaking in. 

If there is an unbalanced situation generated by applying the same legal treatment to the one who 
illegally enters a house and to the one who illicitly commits this act, we consider that this issue 
can be solved through the judicial individuality of the punishment. The special circumstances of 
punishment by prison in the case of grand theft and mugging with aggravated circumstances are 
permissive, sine we cannot justify the transformation of the legal unit of crimes into crimes 
related to unequal legal treatment.  
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