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Abstract: According to the law of the European Union, inecase of the institutions of the Union or an
organ, office or agency belonging to the Unrefrains from making a decisipthe member states and the
other institutions of the Union are entitled to mak notification to the Court of Justice of the @&nean
Union. The Court has the competence to verify gwality of the legislative acts of the institutipmdfices,
organs or agencies of the Union that are meantradyge judicial effects towards third parties asd i
competent to pronounce itself, by preliminary decigegarding thénterpretation of the treatiesiamelythe
validity and interpretation of actadopted by the institutions, offices, organs araies of the Union. Also,
according to the primary treaties, any legal isse&ged tahe non- fulfilment of the treaty’s provisions,mo
compliance with the community legislation, not exieg the decisions of the Court of Justice or non
compliance with the terms of an agreement betwkerEt) and a third stateas well as the legal aspects
related to theapplication of penaltiebased on the regulations of the Eldntractual and extra contractual
liability are subordinated to the control of the Unionsigiad instance.
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1. Action for Declaration of Failure to Act

The illegal action established due to the violawdrthe provisions of the Union can performed by
omission Thus, according to the Union’s lawn case none on the EU institutions (European
Parliament, European Council, European Commissiothe Central European Bank)or an organ,
office or agency of the Union abstains from issuaglecision, the member states and the other
institutions of the Union have the right to seile Court of Justice of the European Union, but only
after they have undergone theeliminary administrative procedurer thepre contentious procedure
as defined by the Court of Justice in the jurispna. Within two months, the solicitant has to
address to the Court of Justice. Also, any priwatgudicial person can seize the Court according to
the procedures mentioned above, for the omissiasethby an institution, organ, office or agency of
the Union to address an act, other than a recomatiemcbr a notice.

! Article 265 in the Treaty on the European Union.
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2. Appeal for Annulment of Administrative Acts at the Court of Justice of the
European Union

The procedural frame on the exertion of the apfizahnnuiment is regulated by article 263 in TEU,
respectively by the statute of some organs, offtcemgencies of the European Union. Thus, the Court
of Justice of the European Union has the competaneerify the legality of legislative acts, acts o
the Council, the Commission or the Central EuropBank, other than the recommendations and
notices, as well as the acts of the European Raetif European council, organs, offices or agencies
of the Union, meant to produce judicial effectstiod parties.

The holders of the action for annulmesdn be the member states, the European Parliatent,
Council, the commission, the Court of Accounts, entral European Bank, the Committee of
Regions as well as and private and judicial perfazan not be admissible he action form annulment
formulated by an infra state territorial entity. tilis context, the Tribunadecided that the judicial
personality of a territorial collectivity of publiaw belonging to a member state has to be appeekcia
according to the internal law of that state, asEhelaw cannot bring prejudice to the constitutiona
autonomy of the member states and establish tiséeexie of its judicial personality.

The action based on the illegality of the act camehas object the groundsintompetenceviolation
of the fundamental procedure nornreaty violation aspects that regard their applicatiar for the
cases opower abuse

The private or judicial persons can address toQbert by an action targeting the acts directly and
individually affecting them as well as against native actions directly connected to the person and
do not have execution measures. In case of orgaffises and agencies of the EU, by their
constitutive acts, conditions and special proceslues be established in view of exerting the aciwess
the Court of private and judicial persons agaihesé acts.

In this context, the cause SPM/ Commis§jothe Tribunal held that a n action in annulment
formulated by a private or judicial person cannetaldmissible in the conditions in which they do not
justify an interest in promoting the action. Thuke action in annulment formulated against a
regulation must contain an individual decision #mel essential elements regarding the justificabion
the interest have to be connected to the exploitaifan actual and born interest

The annulment of an act of the EU can be possitille for the entire act as well as for a part ofdt,
certain elements of its content. In case of theubment in part, it is possible only if the elements
whose annulment is solicited can be separated finennest of the act. If by the annulment of a pért
the document a part of the substance is modiffés condition of separation is not fulfilléd.

According to the definition offered by the TriburalFirst Instanckthe abuse of power “implies that
the institution that committed this abuse had trametence to adopt an act, but used this competence

! TPICE, Decision on April 3D 1998, Vlaams Gewest/Comisid-214/95, Rec., p. II-717, pct. 28; TPICE, Demsion
December 18 1999 Freistaat Sachsen and othefs132/96si T-143/96, Rec., p. 11-3663, pct. 81.

2 Ordinance on January %2007, SPM/Commission itCourt of Justice of the European Communitidstisprudence
repertoire of the Court of Justice and Court ofdtimstancePart |, Ed. CURIA, Luxembourg, 2007, p. 1I-25, pe2.

3 CJCE, Decision on December2002,Commission/CoungilC-29/99, Rec., p. 1-11221, pct. 45, 46; CJICE,iflen on
March 3¢" 2006,Spain/ CouncilC-36/04, Rec., p. -2981, pct. 13, 14.

* TPICE, Decision on November 12007, Hungary/CommissionCause T-310/06 in Curtea de Jiiste. Comuniiilor

Europene, Court of Justice of the European Comnesniturisprudence repertoire of the Court of Justicel &@ourt of First
Instance,Part I, Ed. CURIA, Luxembourg, 2007-11/12, p. 11586 4659, pct. 124. In this cause, the Tribunalusthe
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in view of reaching other results other than thesoimvocated”. The fact that an institution of &g
makes alear error or appreciatioror anabuse of powecannot determine the annulment for lack of
competence.

In the jurisprudence of the Court of Justice of Bid is has been held that a fundamental criteria of
appreciation of violating the community law, of erisus gravity is the manifested non compliance
with the limits imposed to thpower of appreciation by the institution in cause. Thus, if the EU
institution disposes by a quite reduced discretamost inexistent the sole “breach of the communit
law can be enough to prove the existence of acsefffily serious breach”. The condition is that the
object of the illegal conduct is represented bydipular right. The invocation of abuse of poweis

not connected by the cause with a right that beddrig an individual cannot be héld.

The acts issued by an institution of the EU, basedts discretionary power, have to be motivated
meaning that they have to comprise, clearly andmimguously those elements that lead to the
reasoning based on which the decision was tak@nly in this manner we can talk about the
possibility of the Union’s instance to verify if@hinstitution has outrun its attribution by issuiag
decision of that kind.

Regarding the right of an EU institution to mod#éy existent situation according to right of
appreciation by adopting an act and respecting its legal céemueé the Court has stated that no
economic operator should prevail frdegitimate confidencespecially in a domain in which the
legislative modifications are frequent.

Another basic condition for an action for annulmeah be admissible imposes that the acts or &t leas
the measures that are contested progluteial effectstowards third parties. In order to establish if a
measure can be the object of such an action, thditemns of substance will be analyzed regardirgg th
action and not only the ones regarding the formeurwhich the action was adoptedhus, in the
jurisprudencgit has been stated that not only the measuresupirgl mandatory judicial effects, that
affect the interests of the solicitant, so thatjhdicial status is clearly modified, are considkte be
acts that can undergo a control of legality acaaydo article 263 of the TEU. In case we are tagkin
about an act or a decision adopted according a&fwe that is susceptible of an action for annutmen
according to article 263, those acts have an irediate character, whose objective is to elaborade a
prepare the decision or the final measure.

At the same time, in order that an action for ammauit introduced by a member state to be admissible
it is necessary that the act of the EU institutiorcause to follow the judicial effects and it istn
necessary that this act to produce judicial effémtgards the member stdt@he period of time for

Dispositions of the Regulation (EC) no. 1572/208&he Commission on October 18006 amending Regulation (EC)
no.824/2000 establishing procedures for taking aexeal by the intervention agencies and methodsafalyzing and
determining the quality of cereal, on the grourds the Regulation is vitiated byciear error of appreciation.
1 CJCE, Decision on May™82007, Citymo/CommissignCause T-271/04, pag. I-1412, 11-1413; CJCE, Bieci on
December 1 2002,Commission /Camar and Tic€-312/00 P, Rec., p. | — 11355, pct. 54; TPICE¢iBion on July 12th
2001,Comafrica and Dole Fresh Fruit Europe/Commissidnl71/96, T-230/97, T-174/98, T-225/99, Rec.|l{1975, pct.
134
2 CJCE, Decision on July™July 2000Bergaderm and Goupil/CommissiaB-352/98 P, Rec., p. I-5291, pct.42.
3 CJCE, Decision on®1April 1993, Diversinte and Iberlacta(C-260/91si C-261/91), Rec., p. 1-1885, pct. 10.
4 Decision of the Court on July Y5982 Edeka 245/81, Rec., p. 2745, pct. 27.
5 CJCE, Decision of fINovember 1981BM/ Commission60/81, Rec., p. 2639, pct. 9; CICE, Decision @hovember
1991, Luxemburg/European Parliamer®-213/88i C-39/89, Rec., p. I-5643, pct. 15.
6 CJCE, Decision on f"INovember 1981IBM/ Commission60/81, Rec., p. 2639, pct. 9, 10.
7 CJCE, Ordinnace on 27th November 2001, PortugaM@ission, C-208/99, Rec., p. 1-9183; CJCE, Denisin 18" June
2002, Germany/ Commission, C-242/00, Rec., p. 13560
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such an action to be introduced is two months ftbendate of notification of that act or, in lack of
this, form the date the solicitant took knowled@éhat act.

3. The Appeal in Interpretation

The law of the EU is applied directly in the na@bicourts, replacing the national law and indingectl
when it is used for the interpretation of the in&rprovisions.

According to article 267, al.1 in TEU, the CourtJofstice of the EU is competent to pronounce itself
through a preliminary decision, regarding theerpretation of the treatiesespectively thevalidity
and interpretation of the actedopted by the institutions, organs, offices agehaies of the Union.

The manner of referral to the Court of Justice ésluted form the regulatibrestablishing the
situations in which the member states are or nbiigebto send the cause to the Court. If such sureis
appears in an instance of a member state whossaesiare not subordinated to any means of appeal
in the internal law or it is a cause pending in aianal judicial instance regarding a person
subordinated to a deprivation measure, this instainobliged to seize the Court while in front of a
national instance whose cause is not in final me&appeal, the court is not obliged to send thesea

in order to receive a preliminary decision.

According to the principle of cooperation betweba Court and the national instances, instituted by
the treaties in article 4, al.3 in TEU, the Cowtchconstantly that only the national instancezesti
with the litigation, is competent to appreciatec@ding to the particularities of the case, if is
necessary to send the cause to the Court of Jsstitteat the national instance can make a decilion.
the national instance considers that it is necggsamake a preliminary decision, the court is able
state the questions upon which the Court is tod#edn order to be forced to make a decision, the
questions addressed by the national instance tawént at the Union’s la®.In what concerns the
way to finalize the preliminary procedure, this dae place through a decision of interpretation
given by the Court or through the withdrawal of tpeeliminary action. The withdrawal of the
preliminary action take place when the litigation the role if the instances is solved due to a
transaction between the parties by the abandomedtfrial or due to a decision of the Court of ibest

of the European Union in such a cause.

! Article. 267, alin. 2,3 and 4 on TEU.

2 Decision on 18 December 199530sman,C-415/93, Rec., p. | 4921, pct. 59; Decision othl3larch 2001 Preussen

Elektra, C-379/98, Rec., p. 1-2099, pct. 38.

For exmaple, in the cause Gysen, the Court wassiadewith the judgment of a preliminary requestrfolated based on
article 267 din TEU, by the Tribunal for labor djitions in Brussels for the interpretation of Rajoh (EEC, Euratom,
CECA) no. 259/68 of the Council on February'2®68 for establishing the Statute of the publivaets of the European
Communities as well as the regime applicable tcemthgents of these communities and instituting ispecansitory

measures applicable to public servants of the Cission. From the analysis of the cause resultetlgbeording to the
Belgian legislation, the child of a worker deplayian activity with an independent character antbemeficiary of an

allowance paid to the former husband/ wife or ® dther husband/wife by an organism form anothenbes state than the
one in which the individual works, the rank of ttlaldren of the worker are taken into consideratioorder to guarantee
the principle of non discrimination. The regulatioas general and direct applicability reason foictvithe child conferring

the right to allowance based on this Statute hdsetassimilated to a child that confers the righaltowances according to
the internal norms. Decision of the Court on Febrdath 2008, C-449/06, Gysen, p. 1-580.
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4. The Full Jurisdiction Appeal
4.1. The State’s Liability for Breaching the Law of theUnion

In the primary treaties it has been stipulated #ratfailure to fulfill the provisions of the treaty,
failure to comply with the community legislationjldre to execute the decisions of the Court of
Justice or failure to respect the conditions of agreement between the EU with a third pastyl
attract serious sanctions for the member statsstutions of the EU, private or judicial persons.

Analyzing the legislation of the EU, we can notitet the principle of liability of the state for
breaching the law of the EU has a total judiciat#o Respecting the treaties has a character ofdlaw
the member states, being part of the internal tayether with their ratification. The member staies
obliged to take all the measure of internal lawt @ necessary to the application of the mandatory
acts of the EU form a judicial point of view (aft91, al.1 of TEU).

The court cleared the significancefaflure to respect the obligationgovisioned in the treaties by a
signatory state, indicating that the dispositiofighe treaty have a character “of judicial order of
international law in the benefit of which the membtes have limited their sovereign rights” amel t
concepts of the direct effect “comes to finalize #mbitious economic and politic program defined by
the treaties”, in this context the Court recommagdfirm methods to apply the community
regulations within the member states. (Craig & dec®, 2009, pp. 339-342)

The illegal action of a member state can be maeifethroughan act or an omissian

Regarding the scope of the persons that have ghe 16 address the Court when they are prejudiced
by breaching the community legislation or the iesatthe opinions of a judge of the Court of Jestic
of the European Union are relevant, who assertat“the treaty created a community not only made
of states but also people and accordingly, not ¢y member states but also the people must be
regarded as subject of community law.. the commureclaims general participation, with the
consequence that the private persons are not dbtiggasks and obligations, but they have also
prerogatives and rights that have to be protectedalw..This is a political idea, inspired by a
perception on the constitutional system of the camity on which the decision Van Gend en Loos is
based and that continues to inspire the entireridecthat derives from it”. (Craig & de Burca, 2009

p. 342)

According to the Treaty of the European Union,@menmission, in case it notices that a member state
breached the obligations that it has accordinghto tteaty, it can issue a motivated notice after
offering the state the possibility to present iis@rvations. The referral of the Court of Justitéhe
European Union is made in case the state doesongplg with the notice in due time established by
the Commission (article 258 TEU).

The prior administrative appeahkes place through seizing of the Commissionitisaies a motivated
notice to the state. Before this stage, the Coniamsigvites the state to present its observations i
written and orally on the litigation, ensuring ttespect of the contradictory procedure.

For example, any member state that notices thefuliiment of an obligation of the treaties by
another member state, it is held to fulfill thgor administrative appeabefore sizing the Court of

Justice. The claimant state is not stopped forzirsgithe Court of Justice in case the Commissidn di
not issue the notice within three months from idtraing the request (article 259 in TEU).

! Cause 26/62 NVAlgemene Transporten Expeditie Onderneming van Gendloos c. Nederlandse Administratie der
Belastingen1963.
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In what concerns th&ilure to respect the community legislatian the jurisprudence it has been
indicated that the respect of thee contentious procedumepresents an obligation provisioned in the
Treaty, both to protect the right of the membetestia cause as well as in order to “ensure thapthe
contentious procedure will have as object a lityathat is clearly defined”. For example, thedett
for delay sent by the Commission to a member dtae invokes the incorrect transposition of a
directive represents a pre contentious procetlure.

Similarly, the procedure is applied in cdBe member state did not take the measures imgoséue
execution of the decision of the Cotlmtough which the breaching of the obligationsha treaties by

a member state was noticed. Thus, the Commissioseiae the Court only after the fulfillment of the
prior procedure in case the state accused of tihedato fulfill the obligations established in the
treaties does not respect the execution of thesidecof the Court of Justice and after it gave tliben
possibility to formulate the necessary observatitmshis case, the Court will establish “the quent

of the forfeit sum or penalties with title of paymbeconsidered to be corresponding to the
circumstances and the member state has to paicléa228 in TEU).

4.2. The Appeal against the Penalties Applied Based ohd Union’s Regulations

The competence to solve any litigation betweenuthmn and the persons subordinated toStegute
of European public servantas well as any other issue regarding the legalftan act on these
persons, falls upon the Court of Justice of theopean Union (article 91 of the Statute).

For example, according to tisgatute of European public servatie failure to fulfill, intended or by
negligence, by a public servant or by a former jpubkrvant, of the obligations according to the
Statute can determine the disciplinary liabilityti@e 86 of the Statute). In the case in which dose
such a person subordinated to the judicial regisiabdished by the Statute any of the disciplinary
measures provisioned din article 9, addendum I¥aken, regarding thBisciplinary Procedurethat
person has the right to contest it at the Coudustice, after following the pre contentious prared

The prior administrative appedt regulated in this case by article 90, al.2,esudtim IX on the
Disciplinary Procedurébased on which any person subordinated to the mretsgute can formulate a
complaint to an authority competent to make appoémts against an act that brings prejudice to him
or in case the authority should take a legal measegarding him. The term of submitting a complaint
is three montHsand the authority is obliged to provide an answiénin 4 months from submitting the
complaint, by a motivated decision.

In case the answer coming from the institution deaision of rejection, expressly or implicitly tie
request, then the individual can address to thertCaiter, through an administrative complaint,
followed the pre contentious procedure at the tustins competent to make appointments. The lack
of any answer after the three months has the a&la® implicit decision of rejection of the request
reason for which the person in cause is entitleabitiress to the Court.

! Decision on April 18} 2008, C-442/06Commission/Italyp. 1-2427, pct. 22.

2 According to article 90, al.2 of the Statutastterm is calculated from the date of the pubiaabf the act, in case of a
measure with general character, respectively the alacommunication of the decision to the recipi@nd the latest at the
date the interested person took notice of the tetisn case of a measure with individual charadiercase an act with
individual character brings prejudice to anotherspe than the recipient, the term is calculatedhftbe date in which the
recipient took notice of the decision, but no latean the publication date. Also, the term can &leutated at the date of
expiry of the established term for offering an aeswvhen the complaint refers to a implicit deaisad rejecting the request.
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In case the complaint addressed to the authoritgpetent to make appointments was introduced
according to article 90, al.2, the public servaragent in cause can introduce an action to thet@du
Justice, but only in the cases involving a reqoésuspension of the execution of the contestedmact
adoption of measures with temporary feature, caritewhich the procedure will be suspended until
the state at which the authority in cause will @dogecision of explicit or implicit rejection, ragling

the main request.

4.3. The Appeal for Extra Contractual Liability

The extra contractual liabilitgomes to defend against the prejudice caused binstieutions of the
Union of by its agents in the exercise of theirdtiimning and the Union has to repair this prejudice
“according to the general principles common to jirdicial orders of the member statésih extra
contractual matters the regulations comprised éRbgulation (EC) no.864/2007 of the European
Parliament and Council on July 12007 on the law applicable to non contractual gationg
cannot be applied as they apply to not contraaibéibations in civil and commercial matters that
appear in case of a conflict of laws, in view o$@mnga space of judicial securitstt the level of the
EU.

In case there is theersonal liability of the agentsivolved, they are subordinated to the statutéer
regime applicable to the position, respectively tme at the level of the EU or at least the nation
level. For example, the Court of justice of the dhgan Union is competent to make decisions on any
litigation between the EU and its agents undedithis and the conditions established by the Sgatut
of the public servants of the EU and accordinghoregime applicable to the other agents of the EU
(article 270 of TEU).

This is confirmed by the jurisprudence of the Cbthit indicates that any litigation that involves a
illicit action make by a public servant or a temgogragent employed by an institution and that lsas a
object the restoration of a prejudice is based ricl@ 270 of TEU and the Statute and not on the
provisions of article 268 and article 340 of TEUccArdingly, we are not talking about an extra
contractual liability in these cases. For example, can talk about a administrative- patrimonial
liability of the European public servant, basedanticle 22 of the Statute, in case an EU institutio
was prejudiced by the actions of a public servauden the conditions of the extra contractual ligpil

On the other side, the institutions of the EU amé Irable unless we are talking about an act of the
public servants of the EU or its agents, fulfiliedheir activity. Thus, there are cases in whiehtain
official persons are not liable due to the reginigpdvileges and immunities enjoyed for the acts
fulfilled in this position. If the EU institutionare not liable for the acts fulfilled by their agenthe
national instances are the ones competent to samyerequest personally directed to them. The
national instances won’t be able to decide uporettiea contractual liability of the EU. (Craig & de
Blrca, 2009, pp. 737, 738)

! Article 340, al. 2 difTEU (ex-article 288 TEC).

2 This regulation does not apply to fiscal, cust@nd administrative matters or to cases involvirgdtate liability for acts
or omissions in exerting the state authority. Thihg, dispositions for the situations implying remgirlg the domain of
jurisdiction are not applied, regarditfie complaints against the public servants actindehalf of the statendliability for
the acts issued by the public authorities, respedti the situations regarding the people appointegositions of public
dignity.

3 Decision on October 2?1975,Meyer-Burckhardt/Commissio@/?S, Rec., p. I-1171, pct. 7; Decision on ®eto7th
1987,Schina/ Commissio01/85, Rec., p. 3911, pct. 9.
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In the jurisprudenceon the contentious of actions for damages initid bf public service of the EU,

it has been stated that the extra contractuallitataf the EU implies the fulfillment of cumulatey
conditions. In the first place, there has to beetion or inaction by which to determine the illiéya

of the behavior of the institution, the second d¢tond regards the determination of the prejudice,
respectively establishing its real character whscthe determination of a report of causality betwe
the conduct of the institution and the prejudicesesl.

For example, for granting compensatory interestpublic servants that lost their chance to be
recruited in an EU institution form the exclusivault of this institution, the Tribunal held thatth
have to prove the real character of the prejudéréamn and evaluable, respectively the existence of
causality connection between the guilt invoked pirgjudice sustained.

Once the tribunal notices that then prejudice adumethe loss of the chance to be recruited ihés t
only competent institution to evaluate the manned #he scope of the repair of this prejudice
according to the limits provisioned in the contehthe request.

4.4. The Appeal for Contractual Liability

According to article 340 of TEUWhe contractual liability of the EU is governed thye law applicable
to the specific contract.

Interpreting this provision we notice that not theomplete EU law in contractual matters is the one
applicable. The terminology law applicable to tpedfic contract means that in contractual matters,
under the conditions in which the regulations agglile are not stipulated within the treaties, taey
determined by the other ways of involving the lidgjai The dispositions of the Regulation (EC) no.
593/2008 of the European Parliament and Councilame 1% 2008 on the law applicable to the
contractual obligations (named ROMA' Bre not applied as they regulate the domain ofractual
obligations in civil and commercial matters, theéspositions being meant to favor the compatibility
of the norms on the conflict of laws and competeapplicable in the member states.

It is preferable that this competence is insentethe content of the contractual norms, in thistexin
the practice in the contractual domain of the Eaasp Commission being edifying. In the same
direction was the practice of the Court of Justivd asserted that a contractual clause prevaisyal

in front of the fact that the contract “would presa stronger connection with another country tifen
provisioned one” in its content. (Craig & de Bur2ap9, p. 75%)

If we talk about theontracts of employment of EU public servasigghed with the EU, they are public

law contracts, thus they will be governed by thedpean administrative law and not by any system of
national administrative law. In the case in whitiere is no such clause regulating the instance
competent in solving the contractual issues, &®312 in TEU institutes the competence of the Court

! Decision on December 161987, Delauche/CommissiorC-111/86, Rec., p. 5345, pct. 30; Decision oneJlist 1994,
CommissiofBrazzeli Lualdi and others;-136/92 P, Rec., p. 1-1981, pct. 42; Decisionldth May 1998Council/de Nil
and ImpensC-259/96 P, Rec., p. I-2915, pct. 23

2 Decision on June 1st 199@pmmission/Brazzeli Lualdi and othef3;136/92 P, Rec., p. 1-1981, pct. 42; Decisiorthaf
Tribunal on December 12 199Btott/Commissiqnr-99/95, Rec., p.lI-2227, pct. 72.

3 Decision on June 1st 1998pmmission/Brazzeli Lualdi and othe136/92 P, Rec., p. 81.

* The present regulation is not applied for fiscalstom or administrative matters and any law ofgheies must not bring
prejudice to the dispositions of the EU law, froiieh it cannot be derogated by convention.

S Cause 318/81Commission c. CODEMIL985, ECR, 3693.
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of Justice of the EU to decide based on a compingidause comprised in contract of public law or
private law concluded by the EU in its name.
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