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Abstract: The corruption phenomenon in Romania is one offélaéors that have slowed the progress of
economic and political development, and therefbeefight against this phenomenon constitutes a g§im
concern of the entire Romanian society, in ordemtwease the level of integrity and trust towastiste
institutions and in order to integrate the Romarsaniety in the European community. Law no. 286200
regarding the new Criminal Code brings a numbechafnges in terms of corruption offenses, changass th
have drawn much criticism. The faulty wording i theneral part has resulted in the decriminalinatiothe
largest part of the corruption crimes already cottedi and, as such, a partial indirect amnesty ef th
corruption acts, which have seriously affecteddbeial system and Romania's development. The manner
which a crime is defined by law or the ambiguitytbé definitions regarding the criminal nature afact
seriously affects the clarity and predictabilitytbé criminal policy. Moreover, the draft Crimin@bde and
the draft Criminal Procedure Code contain a nundfgrrovisions which are contrary to the Constito#ib
Court's jurisprudence and may affect the efficientthe law.
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In the process of adaptation of the socio-globaitesy to the situation of competitive economic
market, risk factors increased, while corruptiorcdmee a structured, specialized and professional
phenomenon that, through informal networks of oizgtions and people, can influence decision
factors from the fields of politics, law, admingion or justice, affecting national safety.

The doctrine underlines the difficulty of givingdafinition to corruption due to its multiple forno$
manifestation, it is also expressed the idea thatimpossible for the phenomenon of corruptiotéo
identified with one definition, because it has nplé forms of manifestation.

“The phenomenon” of corruption is more visible nolags because of press campaigns, of various
media sources that have transformed corruption ftatopic for the public. Moreover, economic
change, both nationally and internationally spegkidiminished the degree of acceptance of
corruption. Consequently, it can be easily undedtihat fighting against corruption became one of
the main preoccupations of the international comitgu¢Madularescu, 2006)

Romania’s fight against corruption is the main obje of internal politics, this can be seen in the
field of laws, a series of normative documents h&esn approved and they encourage the
development of a safer social environment.

The phenomenon of corruption has been identifiedbeiag a problem, not based on clear direct
evidence, but because of the inappropriate lavesysbecause of the gaps that exist in the given law
and which may lead to corruption eventsa@escu, 2003, p. 319)

44



Legal Sciences

As far as the settlement of corruption contravenisoconcerned, including acceptance and offerfng o
bribery, trading in one’s influence, these arer@léerred to by Law no. 286/2009 regarding The Penal
Code, published in Official Monitor no. 510/2009¢e wiotice the fact that all these above are
incriminated in Title V of the Special Part, aré@89-291, referring to corruption and job infrans.

We can easily notice that these contraventions Hmen modified in time as far as component
elements and enforcement treatment are concerned.

The material element of accepting bribery, referti@dén art. 289 of the Law no.286/2009 remained
unchanged. On one side, action is taken by the shree alternative methods: claiming, receiving
money or other benefits or acceptance of promitesoney or benefits, having the same meaning. On
the other side, the fact that the promise of maofegther benefits is not denied is not incriminated
directly as a distinct manner of committing therdéation. Furthermore, the fact that such a pronsise
not rejected means implicit acceptance, but thislegye person, incriminating acceptance, did not
make the distinction between implicit or direct ggance. Orubi lex non distinguit, nec nos
distinguere debemu$loreover, we notice that the new law was refgrtio claiming, accepting or
agreeing to accept money or other benefits for @hes for another person, so it is explicit that
benefits can be claimed for somebody else, thistingsis hasn't been explicitly made clear in the la
that had been valid before the change.

As far as the active subject of infrastructuredsaerned, this was qualified, the new law in ThedPe
Code concerns public clerks and not only clerksjtdas mentioned in the article 147 from the
nowadays valid Penal Code.

If we search deeper into the problem and we andtyzbe new laws no longer define the term of
public clerk regarding penal laws only, as it wasparagraph 2 article 147 from the current valid
Penal Code. Therefore, the active subject shoulé Ipeiblic clerk, as it is mentioned in art. 175
paragraph 1 from the Law no. 286/2009, to be mpeeifically, “the person who has a permanent or
temporary job, being paid or not, having resporigibs and tasks to solve which are established by
the law, in order for the legislative, executivejodicial field to exercise its power (letter a¥ in
public service, no matter the nature of the jolit€ieb) or has activities inside an autonomous
company, an economic operator or a legal persorirftpa partial or total capital from the state, or
working for another legal person offering publicgees (letter ¢). Paragraph 2 of the same article
underlines the fact that the public clerk, in thew of penal laws, ithe person that works for the
public benefit, being subjected to public authesti to control or supervising regarding the
completion of that specific public servides far as this first category is concerned, panatgi2a article
289 from Law no. 286/2009 regarding The Penal Godetions that the infraction from line 1 is to be
punished only in connection to lack of accomplishineelay or accomplishment of an action which
is contrary to job duties.

In conclusion, the infraction of accepting bribevgs reconsidered for certain people that are public
clerks, according to art. 147 paragraph 2 PenakeCoderefore, the actual code punishes corruption
deeds in a classic way, including all categoriagshsas doctors, teachers, clerks from public
institutions, except for people hired in privatstitutions.

According to article 175 from the Project of ThenBeCode, line (1) The clerk is the person thhas
temporary or permanent tasks to solve, these requénts allow one to make decisions, to take part in
making decisions or to influence the process ofingaklecisions inside a legal organization that
cannot be private.(2) Furthermore, it is considetecbe a clerk responding from a judicial point of
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view the person that has an activity which one waed for by a public authority and which is
controlled by it.”

Art. 288 paragraph 3 from the Project of Penal Csalections the infraction of accepting bribery, if
this has been committed by another person tharetfrosn art. 175, so people who are not clerks
(referring to the categories mentioned above),his special case, the penalty for committing the
infraction of accepting bribery is reduced to half.

In the published version of Law no. 286/2009, tHisposal is not mentioned; the infraction of
accepting bribery is no longer sanctioned for tie of people. In this respect, The Superior Counc
of Magistracy, in the Notice referring to The Pe@ude, appreciated the definition of the term
“clerk” as “extremely limited, not containing ahat it should have, because it lets people outsiee
law, not covering corruption activities in privaded public areas (for example, corruption in health
organizations or public education system). Morepubere are left aside penalties referring to
infractions of corruption, deeds of people that mlmt work in the public sector.” Due to this
observation, the definition from article 175 frommetProject of Penal Code has been very much
transformed, this is the way it has arrived inntbgvadays format of the Law no. 286/2009.

The subjective dimension of the infraction of adoepbribery is fundamentally different in the two
laws, in the context of Law no. 286/2009 no long#ering information related to accomplishing or
not or delaying the completion of tasks or of aticscwhich is contrary to required responsibilities
having a direct or indirect intention of committitige infraction. By its nature, accepting bribeanc
only be seen as having a direct intention, whikedlsappearance of the expression “for the purpose”
from the legal text brings nothing but confusiord atoctrine discussions on a topic which has been
clearly established in practice.

In reality, a contemporary legislator claims thhay, defining accepting bribery as an infraction
“connected to accomplishment, lack of accomplishnoemlelay of accomplishment of tasks related to
one’s job, or completion of a task which is contrer the required tasks” and by not relating iatm

in the nowadays law, the new form of the legal téxhis infraction covers all the situations iniatn

a person receives bribery, connected to accompéishmlack of accomplishment or delay of
accomplishment of tasks related to one’s job, onmetion of a task which is contrary to the reqdire

tasks.

In this respect, towards the controversy of decratization of receiving inappropriate benefits and
towards the modification of the legal text of thdraction of accepting bribery, The Ministry of
Justice and Citizen Liberties claims that these iffcadions are in accordance with The Penal
Convention regarding corruption, approved in Stash on the 27 of January 1999, ratified by
Romania, by Law no. 27/2002, art. 3, showing tlegtch part can appeal to legislative measures and
others which prove to be necessary in order tarmoate an infraction, according to law or inteipal
speaking, when that infraction has been done opgsa; one of the agents having asked for or having
received, directly or indirectly, any inappropridenefit for oneself or for another person or atiogp
offers or promises in order to accomplish an actiorio make it be accomplished, making use of
one’s status in society.” Therefore, the text frarticle 289 of Law no. 286/2009 perfectly matches
the laws given in the mentioned convention; this does not refer to the clerk’s deed of not repecti
the promise of money or other benefits.

! Annex to Decision of Plenum of The Superior ColioEMagistrature no. 1317/27.11.2008 regarding theourable
notice given to the Project of Penal Code.
2 point of view about criticism from mass-media -eTinistry of Justice and Citizen Liberties.
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On the other hand, we remark the fact that theodes from art. 3 of the Convention directly
underline the purpose of accomplishing an actionatr this action being among the tasks related to
job, despite explanations offered by contemporagyslators in this respect. It is also mentioneat th
similar law can be found in art. 2 paragraph (1jele(b) from Frame-Decision of Council of The
European Union no. 2003/568/JAI from thé®@ July 2003, referring to fight against corruption in
private sector. According to this text, the membgtes must sanction the deed of “asking for or
receiving, directly or indirectly, an inappropridienefit of any kind, for oneself or for a thirdrpen
involved, or accepting the promise of such an athge) in order to complete an action or refraimifro
completing it, not respecting one’s job duties”eBvn this case, we notice the presence of thaapec
purpose which must be in the mind of the legislator

In accordance to the nowadays system of sanctiwadave solid arguments that Romania did not
take into account international settlements rudesh as The penal Convention regarding corruption
adopted by The Council of Europe in 189itified by Law no.27/20d2which underlines in art.19
the obligation of signatory to established sanatiand effective measures, which are appropriate and
do not encourage corruption. Moreover, in art.3pdb from The Convention of The United Nations
against corruption from 2003, ratified by Romartieotigh Law no. 365/2004, the main criterion for
establishing penalties for corruption acts is dhky gravity of the facts, not the practice of insts.

The infraction of offering bribery, referred toant. 290 from Law no. 286/2009, consisted of, |ilkst

the old one, in “the promise, offering or giving m&y or other benefits” under the conditions
presented in article 289 from the same law, regartiribery. The special notice that makes the penal
fact disappear is maintained, based on lack of gsifar as the constrained person is concernerk th
is also the special notice which attracts lack erfigity in the following three conditions: the perso
that offers bribery reveals his/her act to authesibefore they find out about it. As far as sedzigr
concerned, this may happen in the case of commiitifraction, a small modification appears in the
legal text compared to the nowadays rule: monejyabdes things or any other offered material
benefits are to be confiscated, and when all taesenot to be found anymore, the equivalent ofethes
is to be taken. In comparison, the nowadays PeodEe@as in paragraph 4, art. 255 the fact that the
disposal regarding confiscation of the equivalesads from art. 254 paragraph 3 is to be applied in
accordance, even if the offer has not been follolyedpproval.

Moreover, in the context in which the rule whicleriminates giving bribery explicitly sends us to
accepting bribery “under the conditions mentioneait. 289”, we can conclude that offering bribery
to a private clerk, in order for him to correctlg dis work at job or to rush the completion of such
tasks is no longer considered an infraction.

The new incrimination of influence peddling bringevelties, being referred to in article 291 from
Law no.286/2009 regarding The Penal Code, haviegdhowing in the first line: “asking, accepting
money or other benefits, directly or not, for orfesefor another person, this infraction committey

a person which has the power to influence or |#tgropeople believe he/she has influence over a
public clerk, promising that he/she will make tipgirson complete a task, perform it faster or later
than normal, delaying things which are part oftés/job or accomplishing tasks which are against
his/her legal attributes, this is to be punishethwnprisonment from 2 to 7 years.” If we analyhe t
words from art. 257 from nowadays laws, we notiw the area of ways of committing an infraction

http://eurlex.europa.eu/
Zhttp://www.cccec.gov.md/Sites/cccec_md/Uploads/@oitia%20penala%20privind%20coruptia.94DDB44F6 40841
AA4F1771B4E19.pdf.
3 The Official Monitor, no. 65/30th of January 2002.
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has remained the same in time, consisting in aicgepind asking, the only visible difference is that
fact that nowadays viable legislation refers toc&gting promises, gifts”, while future legislatibas
the words “the acceptance of a promise of monettwer benefits”, “gifts” are no longer mentioned.

In the same time, the area of promises of the wweg regarding his/her influence, which may be
real or not regarding the possibility of influengia public clerk is evidently extended by the |k
through the Law no. 286/2009, the wrong-doer premithat he/she will convince the respective
public clerk to complete a task or not, to rusimgsior to slow them down, all these being parhaf t
clerk’s duties at job, in accordance with the \@aipicriminating law.

Taking into account the presented topics, we cendidat new present laws do not correspond to
international standards; therefore fight againstrugiion cannot be done efficiently, by having a
permissive enforcement system that does not erwideggdiscouragement of such illegal actions

Final Remarks

In Romania, corruption continues to be a largeleag phenomenon, affecting society in all its farms
Though control and prevention programs have beeated, most actions became visible in disproof
and punitive actions whose effect was far from géhe expected orfe.

The nowadays laws that are characterized by exeestverse judicial rules, lack of coherence in
legislation, lack of clear and firm norms, parabektions, empty spaces, remains encrypted as it was
before, this time in new settlements. Because #he regulation system presents already known
concepts in a new light, this aspect clogs preeentind investigation of corruption deeds. In this
respect, we notice the fact that according to e legislative settlement, Law no. 78/2000 will be
changed, a new legislative process is necessaprder to update this law to correspond to new
incriminations of corruption acts.

As far as the enforcement system treatment is coadewe appreciate that the new settlement is an
obstacle in the fight against the phenomenon ofuption, by reducing penalty limits; this opposes
communitarian laws that propose a more severe fyetr@atment, in order to discourage such
infractions.

From a judicial point of view, there are two sucies premises for corruption: the first is the
interference of private interest in the horizorso€ial benefits associated to working in public/sey,
being compulsory premises of every penal deed ofupton, while the second is the arbitrary
exercise of the position held, from a judicial @odtological point of view, generating a behaviour
which leads to illegal actions. (Opris, 2/2004)

At a European level, fight against corruption isdzh on judicial and police cooperation inside The
European Union, corruption being considered a serioffence in the Directive of the European
Council no. 2001/97/CE regarding money launderifige Commission suggested that a financial
prosecutor’s institution should be created, thispe's competence should be exercised in corruption
matters that affect the financial interests of Bueopean Union, but this advice has not been taken
transformed into reality yet.

! Regular Report.ro. 2003, Strategy paper 2003,Ethiepean Commission’s Report regarding Romania.
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At a national level, compared to the nowadays @agittlement, the way in which the new Penal Code
was designed and elaborated has the effect offfentigely sanctioning corruption deeds. The teit o
the future code refers to the fact that such illeg@tions will have the execution of penalties
suspended. Moreover, the prescription of penalomsipility is more rapid, while the given penalties
are smaller.
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