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Abstract. Without any doubt, the most important principle efhigoverning the child protection is the
principle of best interests of the child. Besidi®, protection of this interest is the stated psepof all the
international conventions and the domestic legmtatDespite this, of his importance, the princigeonly
observed, without content or to enjoy some conadjatation, the criteria assessing being left to the
discretion of the court and the competent authewitit was supported in the literature that thal#sthment
of an invariable content for all issues incidentte child protection might not be possible throtigé light
of variety situations can find each child. In thvay, the present study identifies a priority ordérthose
assessing criteria in the matter of the child etest with parents and extended family. As the éxerof the
parental rights and obligations must be governethbysame principle, the identification of thoskecia is
realized analyzing the internal case law in thiddfiand ECHR jurisprudence. The papers originalitysist
in the fact that the research tries to establishctintent of this principle, without straightenihg action area
of the competent decisional authorities (publichadties, judges), the conclusion of this studyniei
addressed also to the doctrinaires, also to thetipaats.
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1. Introduction

The best interest of the child represents theraitevhich must guide any decision or action takgn
individuals or authorized institutions, either pabdr private, having a direct impact upon the ahil
Although all the regulations in the field of chitgtotection make a direct reference to this prirgipl
creating the impression that all their decisionsiguavitate around it, to this day there is nalet
establishing its content.

We are certainly not dealing with a legal gap, With a voluntary omission from the part of the
legislator, who, unable to envisage the entire @avfgcomplex and various situations a child caimbe
chooses to pass the responsibility to the compatstitutions (legal courts, administrative strues),
which are supposed to evaluate the specific cirtaimegs and to decide with accuracy which is the
best interest of the child. We are therefore tgjkathout a concept dége latg a legal notion with
variable content, which must be decided upon hydgg or a competent authority. The legal practice
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gathers several criteria of assessing the begesitef the child, which refer both to the childy€a
personality, sex, maturity level, institutionalizeducation) and the person / persons to whom he / s
relates to personally and who have an impact omraghn, growth or professional formation of the
child (morality issues, criminal record, finanocgaiteria, etc.)

Having in view that, during the last century, theld of human rights, and, implicitly, the right§ o
children extended substantially, we consider thate@onceptualization of the utmost principle
governing child protection is needed. We do ndestaat, by establishing a legal matrix, the proble
of the legal content of this principle could bevgal entirely. This would be impossible, becausthef
situations in which a child can be found and alsoduse of the specific issues subjected to it, Stil
one can objectively establish a priority orderathe criteria of assessing the best interestetttild,
depending on the field this interest is manifesteduch as: exertion of the children rights, apmy
an alternative protection measure, executing aratthnal act, entrusting a child after the divorce,
etc. In other words, it is not the general defamitiof this principle that prevents us from statthg
best interest of the child; it is rather the fdwttthe decision-maker does not enjoy steady laridma
established by the law in order to assess theibsest of the child. As these landmarks vary from
one situation to another, they should be identifiedction of the table of contents, so that the
evaluation and assessment of the best intereseatild is easier and more objective.

As the problems of interpretation and applicatiéthes principle are generated by the fact thditais
an evasive regulation, the only certain thing et be stated is the fact that it prevails in froht
other principles governing child protection.

2. The Right of the Child to Maintain Personal Relations with the Parents, Relatives
and other Persons. Practical Waysto Exert the Right

As for the relationship of the minor with his/hearpnts and extended family, assessing the best
interest of the child is also a sensitive mattgtregnely important as the legal court must maingin
balance between the necessity to ensure that flieertjoys a harmonious growth and development
and the respect for the private and family lifeaofiuman being, as it is stated in article 8 from th
European Convention for Human Rights (either tightriof the child or the right of any of the two
parents).

The right of the child to maintain personal relaiowith the parents, relatives and other persons
he/she became attached to is guaranteed by thésiprowf the Family Codeand by the articles14
and 15 from Law no.272/2004 (Filipescu, 6/1984, 41-43). The law also stipulates naturally the
exception from the exertion of the respective rig¥ttich is the situation where the relations areimo
the best interest of the child. The legislator bassidered the acknowledgement of this right as a
natural result of the fact that losing the quatifyspouse does not mean losing the quality of gahen
other words, the non-custodial parent will be altdvio continue to exert his/her lawful parentahisy
(the right to participate in bringing up and eduggthe child and the right to provide him/her watlh
types of guidance). We must also stress the factntin-custodial parent is not assimilated to the
parent whose parental rights have been termindteellaw acknowledges the fact that, in the former
case, the person has a series of rights as opgos#te child, which practically represents the

! Article 43, 3rd paragraph from the Family Code.
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guarantee of this person’s right to private andiffafife. And how could these rights could be exert
if the law denied him the right to have personbdtrens with the child?

To sum it up, the non-custodial parent has the tigimaintain personal relations with the child aod

be involved in his/her upbringing, education, elataey training and professional formation. In case
he/she is prevented from exerting his right by okiger parent, he/she can appeal cu a legal court,
which will decide upon the practical ways of exgtithat right, which will become compulsory for
the parent who has the child.

In conformity with the article 15 from Law no. 22804, exerting the right to maintain personal
relation with the child can take various forms: tmags between the parent and the child, visiting th
child at his/her residence, keeping the child &t plarent’'s residence for a limited period of time,
correspondence or other form of communicating whithd child, sending information related to the
child, including recent photos, medical or academvaluations to the parent or to other persons
having the right to maintain personal relationshvitie child. The two parents can establish in good
faith the practical ways to exert the right to haersonal relations with the child, as well as the
visitation program and only in the situation whleyt cannot reach a compromise, the legal court can
step in and subsidiary take a decision. We congidgr in order to avoid possible misunderstandings
between parents regarding the exertion of the tiglitave personal relation with the child, once the
child is entrusted after the divorce, the legalrtstould also decide on the specific forms of gengr
this right, even more so since the best intereghefchild is being assessed for the first time, and
moreover, the children must be the main benefesaof the legal sentence. Another argument in favor
of rejecting any compromise between parents comugnisitation rights could be the fact that, once
in divorce, the relations between parents are iedbably damaged and the agreement of any of the
parties involved on a common problem, even if itthie problem of entrusting the child or of
establishing a visitation schedule in order to rrzima personal relation is unlikely to last. Wesld

take into account the legal decision pronouncethbysection for minors and family from Alba lulia,
which shows that allowing the father to establisé Yisitation schedule, on grounds that he has only
been aggressive towards the mother, not towardshite represents a wrong application of the legal
proceedings in the field, as long as it has be@avau that the best interest of the child is not to
maintain the relation with the father for the tilmeing. Also, the request formulated by the parent not
entrusted with the child to establish the visitatsthedule, filed at the same time as the divorag w
pronounced admissible and could not be rejected tlier mere reason of being prematurely
formulated.

The right of the non-custodial parent to maintaénspnal relations with the child is correlatedhe t
obligation of the other parent to respect the rigbtit can reach its purpose. Thus, it has beewrsh
that ,this kind of cooperative behavior is impodsdthe fact that the above-mentioned rights are in
reality instruments to fulfill the obligations aparent has toward his/her child, which exist aglaa
the parental rights are not terminatédrhe cooperative behavior must be manifested nigt loy the
non-custodial parent, but also by the parent peemidy and effectively exerting parental rights and
obligations, which can be obstructed in the pracessinstance, the legal practice has shown tieat t
final expatriation does not make impossible thespeal relations with the non-custodial parent or
with the members of the extended family. This ie thason for which the bearers of this right to
maintain personal relations cannot object to thikl'sheaving the country and settling abroadti@n,

! Alba lulia C.A., Department for Minors and Famiyecision No. 32 of March 3, 2006 unpublished.

2 Alba lulia C.A., Department for Minors and FamiBecision No.5 of Januaryl17, 2006.

3 Decision no.82 of February 25, 2003, publishe@fficial Gazette n0.189/26.03.2003, in the Judi€lalrier no. 4/2003.
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2006, p. 71) As far as we are concerned, we consider, in daome to the legal practice, that settling
the child’s residence abroad does not affect tleetiex of the right to maintain personal relatiovith
him/her, just because the distance would prevanbther parent from contributing to the upbringing
and the education of the child. In this situatipersonal relations can continue by using different
methods which allow the co-participation to the tding and education of the child as effectivety a
possible. In this case, the intervention of thalegurt is vital for the decision concerning tipedfic
forms of exerting the right, as, in our opinionygparental pre-arrangement regarding this aspect
should be ruled out.

According to legal practice, the right of the parenhave personal relations with his/her childrezn

be limited unless it has been exerted abusivelguth a circumstance is not proven, the practical
exertion of the parental right should not be olzdtrd by the compulsory presence of the other parent
thus, the communication between the parent andriheé should follow a natural, unrestricted codrse
As a result, the legal court can deny visitatigihts only in special cases, when it has been ésttabl
that the exertion of this right by the parent nutrested with the child is not in the best interafsthe
child. For example, this right can be terminatedsemere grounds which can deeply affect the child
(alcoholism, inappropriate behavior towards thédyiGarder, 1980, p. 244).

The French doctrine sustains that the parent bgeénim child visitation right is also the benefigiaf

a correspondence right, involving, although noutatgd, on the one hand, the child’s right to reeei
correspondence from the parent not entrusted vidgtthér care, and on the other had, the right of the
parent to send and receive correspondence fromchild. These rules also apply to phone
conversations (Garder, 1980, p. 244).

The refusal to execute the legal sentences comgeusitation rights and entrusting can raise &ser
of problems in the application of article 8 frometiConvention, as it is proved by the sentence
pronounced in the case Ignaccolo-Zenide againstaRitn The criterion is to know if the authorities
have taken all the necessary measures which coaldrebsonably adopted in the specific
circumstances to put the legal sentences intoipeadEmphasizing the fact that, generally, coereiti
measures are not desirable in cases involving remleéntrusting, the Court accepted the fact that
resorting to sanctions cannot be avoided if themagntrusted with the child breaks the laws.

3. The Right of the Parent to Solicit the Child Re-Entrustion. ECHR Jurisprudence
and Internal Case-Law. The Superior Interest of the Child

The law also acknowledges the right of the parengdiicit that the child is re-entrusted either to
him/her, or to a specialized public service or et@other persons, as well as the right to conaent
the child’s adoptioh This right can be justified by proving that tmétial circumstances which led to
the child’s entrusting to the other parent changed that the child does not enjoy the same tredtmen
which provides him/her an appropriate upbringingeducation. It is obvious that the re-entrusting

1 C.A. Department of children and family, Decisian 89 of 2" May 2006 unpublished.
2 Civil Department IIl, Decision no. 560/8.04.1994.
® ECHR Decision, January 25, 2000 in Case IgnacZeltide against Romania.
* ECHR case law has shown that when it comes tdlé tchbe adopted and his natural parents cannooease unreasonably
oppose adoption, which judgment consent replaces ttalthough it is an interference with their righivacy is justified
because it pursues a legitimate aim, namely heaithchild development. ECHR, May 15, 1986, no.11B5885, GF v. U et
Allemagne, DR. no.47, p. 259 ff.
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decision must be solidly justified, so that thebdiey and continuity in the upbringing and eduoasti

of the child are not jeopardizedn case of re-entrusting the child to the otherept, the aim of the
legal regulation of the right to maintain persorgétions with the child is once again highlightéds

time reflecting even more profoundly the principiethe best interest of the child. In this way, the
parent not entrusted with the custody of the cléd be easily and objectively informed on the
evolution of his child, so he/she can determinedhese of a certain regress in his/her education, a
cause which can stem from the parent taking camthefchild. Even more so, maintaining personal
relations strengthens the family ties, in accordandth the International Convention of Children
Rights and of the European Convention for Humarhiig

Relevant for this situation is the ECHR'’s decisiprthe case of Gorgulu against Gernfaimywhich

we are dealing with the relation between a fatimet lais child born outside marriage and then given
by his mother in foster care for adoption. The €gonsidered a violation of the laws the fact that
national courts of law did not decide to examine plossibility for the father and the child to be re
united in circumstances that could diminish thespuee upon the child. The plaintiff, the fatheiedr

to adopt the child and started a procedure to olaastody and visitation rights. The persons taking
care of the child wanted to adopt him and Gorgeflused to give his consent, which determined the
respective persons to file an official solicitatiand obtain a legal sentence. The ECHR considered
that article 8 was violated and that, even if adeudand complete separation between the child iand h
caretakers risked having a negative impact on tiiel,cthe German authorities did not take into
account the possibility of re-uniting father anchsm order to minimize the negative effects osthi
measure upon the child. The German authoritiesmid have in view the long-term effects of
separating the child from his biological father.eTjudges from Strasbourg considered that the
suspension of the visits of the father to his $gna national law court, made impossible any meetin
of the involved parties as well as the consolidatad family ties, which can only be severed in
extreme circumstances which could not be foundig ¢ase. The ECHR concluded that: despite the
assessment margin provided by the national auik®rithe imixtion was not proportional with the
legitimate goafs In Romania, in the situation of entrusting théctho a specialized institution or to
another person, one would observe article 33 frioenLtaw no.272/2004. This measure is applicable
whenever the upbringing and education of the chitthgside his/her parents is no longer possible.
This situation has stirred a lot of debate in tl@HR’s jurisprudence. Although it has been shown
several times that for a child, the fact of livitmgether with his/her parent/parents represents ,a
fundamental component of family life” and his/hertreisting to an institution of social protection
stand for an imixtion in the family life of the pigs involved, this measure is always based onoa go
reason. Thus, it must have in view the best intevéghe child and also it has to be temporary.
Granting child custody to another person does roessarily mean the parental rights are terminated,
which supposes that both parents will have thet tigimaintain personal relations with the childjgh
being able to express his/her opinion concernirgghbr education or other decisions made by the
caretakers. Also, any of the parents can soli@t ¢hstody of the child, when the circumstances
determining custody granting to another persorgare.

We must mention that the right of the child to naim personal relations with the non-custodial
parent cannot be opposed to the refusal of thedicdl parent to develop such relations. As a matte
of fact, the positive obligations stated by arti8l&om the Convention do not include, up to ndve t

! Supreme Court, Civil Section, Decision n0.2398u§ 10, 1997, in Bulletin of Jurisprudence.
2 ECHR decision in Case Gorgulu against Germanyuzef 26, 2004.
3 Ibidem,paragraph 50.
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right to impose contacts between the child andhioogical father, against the will of the latter.
While examining the ways of applying article 7 fraime United States Convention for Children
Rights and article 8 from the European ConventionHuman Rights, the Dutch Supreme Court
considered unlikely that the states involved irs ithistrument wanted to establish a right that gges
to that point as to provide the child with the tigb force his/her biological father cu have cotgac
with him/her, when he has not recognized him/herrafects any personal contact

The right to maintain personal relations with theldtis also correlated with the obligation of the
custodial parent to contribute to his/her care #ilgishing in the law court of alimony in the ambu
and conditions imposed by the laws.

The right to maintain personal relations with thald is recognized by the doctrine (Bacaci,
Dumitrache, & Hageanu, 2009, p. 312) and by thallpgactice also in the case of grandparents and
other close relatives (the extended fanjilfijhe European law courts include in the notiopfamily

life” the relations between close relatives ,whitiight play a considerable role in the field, sush a
the relations between grandparents and grandsoi@enerally-speaking, the grandparents have the
right to keep personal relations with their underggandson even if there is no legal sentencet.for i
This right needs to be established in a law conly o the situation where their own child and pere

of the minor is missing, deceased, in prison, attthe grandparents are prevented by the othentpare
to keep in touch with their grandson still, theuattexertion of the grandparents’ rights to mamtai
personal relations with their grandchildren cartae the form of an abuse or affect the best istere
of the child. Assessing the various forms of child visitatignhis/her grandparents is made by fixing
a parental program within reasonable limits. Dewdipon a restrictive visitation program would be a
violation of the right to private and family lif@his right is also maintained both in case of dieor
and dissolution of marriage.

4. The Actual Consultation of the Child Concerning Custody, Changing of Custody or
Exerting the Right to Personal Relations

A very important issue in assessing the best isteykthe child in this matter is represented by th
actual consultation of the child concerning custodyanging of custody or exerting the right to
personal relations. The article 24 from the Law2i@@/2004 stipulates that , the child with the power

of judgment has the right to express freely his/bpmion on any problem affecting him/her”.
Therefore, starting from the age of 10, the chég khe right, according to the law, to be taken int
account in any matter concerning him/her and, endfise he/she has not reached this age yet, he/she
still can be accounted for if the competent authoconsiders his/her testimony is necessary for
solving the case.

The right to be taken into account offers the clifid possibility to ask and receive any relevant
information, to be consulted, to express his/heiniop and to be informed on any decision

! Premiére division, 22 decembrie 1995, 86déhtspraak van de WeelQ96, 10, english summary at: www.codices.coe.int
Van Beuren, G (2008)es droits des enfants en Eurgplition du Conseil de I'Europe (p. 87).
2 The extended family is understood, under the Law 2¥2/2004, parents, children and relatives toftheth degree
inclusive.
3 Supreme Court, Civil Section, Decision no. 28ariuary 9, 1992.
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concerning him/her , as well as on the consequehis#iser opinion might have if respected. The
child’s opinions will be taken into consideratiomite having in view his/her age and maturity level.

It is a generally accepted fact that the law conmtst take into account the children’s wishes &séh
procedures of custody granting or of establishhmg\isitation program for the non-custodial parent.
Practically, at a certain level of stage, it candree useless, even counterproductive forcing a ¢il
comply with a situation he/she rejects (no matterreasons of the rejection).

The French doctrine has shown that the right toessgpon of the child in family litigations affectjn
him/her, as well as the right to inform a judgehis respect signify, at the same time, the emergen
of the minor’s legal capacity and the restrictidntlee parental authority’s prerogatives (Dekeuwer-
Défossez, 1991, p. 75).

The right of the child to know his/her parents agrdw alongside them, if the equal exertion of
parental rights by both parents becomes impossiidans establishing personal relations between the
child and the non-custodial parent. The best istaskthe child must hereby be assessed in botls way
First, the law court must decide if the best inderd the child imposes the recognition of suclghtr

or it is necessary to ban the development of secbomal relations, on grounds that there are soldd
obvious reasons which might put the child’s lifedgohysical or mental health to risk, because of
irresponsible parental behavior. Second, the lawtaoust decide not only on child custody, but also
on practical aspects related to the exertion &f igiht, thus having to find the most appropriate/sv

to maintain these relations. In deciding upon tbst interest of the child, one should take intoaot
criteria such as: the child’'s residence (whichosbe settled by the custodial parent), the physical
distance between them, the educational schedulehefchild, the child’s relations with the
grandparents (the parents of the non-custodialnparthe place of visitation, the age of the child,
his/her maturity level, but also criteria dependiegclusively on the parent. We consider that
establishing these methods and the visitation pragmust not be the object of a parental pre-
arrangement, even if in reality, after the pronation of the sentence by the law court, the paresms
close further convention, in parallel with the ledecision.

As both parents need to continue contributing ® education of the child, but the non-custodial

parent is objectively not around the child all tiree, we consider that, in order to provide relévan

guidance on issues important to the child, theatliat parent must have, among other obligatiores, th

mission to provide relevant information about thald to the non-custodial parent, such as:

information about the health state, education, ggsibnal choices, changing the legal residence,
academic situation, the child’'s relations with othgersons and their influence on the child’s

formation, journeys abroad, etc.

5. The Consideration of the Superior Interest of the Child by the Courts Concerning
Custody or Exerting the Right to Personal Relations

An interesting issue really affecting the futuretb&é child’s education and upbringing in case of
divorce is the problem of custody granting to ong¢he other parent. In this case, the law courttmus
also take into account the best interest of thkelchi closer look at this problem shows that thiereo
fixed recipe to be taken into account by the lawrtoThe criteria for custody granting must refer t
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the moral conduct, the financial situation of paskrthe child’s wishes etc. If until a century ague t
child used to be entrusted, in most divorce casethje father, this situation being part of a tiiadi
which helped retrace the origin and inheritanceéhenpaternal line (in this tradition, the wife whg
property of her husband, without any rights ondhitd), 100 years later, the importance and role of
the mother in the mental development of the chilel significantly higher. Nowadays, taking into
account the female emancipation and the reconsideraf her legal status, one cannot speak of the
invariable custody granting to the father anymarezase of a divorce. Starting from the principfe o
full equality between men and women, we are dealith the custody granting to the mother or to
the father, as the law court must decide in thepeet, according to the best interest of the child.

It is obvious that, after the divorce, the chilcheat live with both parents, so the law grants the
custody to one parent. This represents, as it bas btated, ,an indispensable solution without any
doubt, in order to prevent the child from becommgtake between parents. The law must find a
balance between the parents’ desire for freedonttaméxertion of parental rights. Still, all thevia

all the legal sentences stay without effect, thuaeprives the child of parental love” (Fulchird985,

p. 31).

As for the legal jurisdiction, we must say that e courts in Romania have the material jurisdicti
to decide on cases involving minors with Romanidizenship, as it is stipulated by the article150
from the Law no0.105/1992. In the situation wher@tiner countries, the exertion of parental rights o
a Romanian citizen was limited, the Romanian lawrcmust comply. Similarly, if in Romania there
is a case for child custody; one cannot ignordaheign legal sentence granting the custody toaine
the parents, as the provisions of article 168 pardg 1 from the Law no0.105/1992 are optional.
(Titian, 2006)

According to the ECHR, the legal sentences coneogrehild custody must take into account the
equality issues. Granting custody depending onsiaaial orientation or religion contradicts the
Convention. Thus, in the case Salguiero Da Silvaitslaagainst Portugal, the plaintiff showed the
appeal court from Lisbon funded its decision tangj@ustody of his daughter to his former wife splel
based on his sexual orientatiofthe European court from Strasbourg after examgittie sentence of
the Portuguese law court, noted that the homosigxuadl the plaintiff was one of the factors taken
into account by national law courts and, consedueafgcided that there is no reasonable ratio of
proportion between the means and the goal. Theepdigm Strasbourg considered that there is a
violation of article 8 corroborated with article.1gimilarly, the Hungarian Supreme Court considered
the sentence of an inferior law court not in thetlieterest of the children, as it separated tvatHars
based on the religious orientation of the mothelefaova’s Witnesd) The sentence did not take into
account the qualities of the mother. The HungaB8apreme Court invoked article 8 and then article
14 from the Convention, funding its decision on thse Hoffman against Austria in order to estimate
that the religious convictions of a parent canriay @ decisive part in the custody granting, netith
the favor, or to the disadvantage of the persarause.

Either in custody in the divorce case, assessiagost interests of the child does not benefitllega
criteria; the courts are those which must rule lis issue. We believe that the judicial decision of
custody should be established also the child’stighmaintain personal relationships with the other

! The court may pass over the criterion of financedources, as long as both parents are requiredrimibute to the
maintenance of their child, resulting consequera this criterion is not decisive in juvenile ady. In this regard,
Supreme Court, Civil Section, Decision no. 2396uf/ 10, 1997, in Bulletin of Jurisprudence.
2 ECHR Decision of December 21, 1999 in Case Saiguitout Da Silva against Portugal.
3 Bokor-Szego et Weller, ,Hungaryih Blackburn et Polakiewicz, worked citéol. 388).
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parent, as well as the visiting program and speg@focedures for the exercise of this right. Natlon
case law and ECHR jurisprudence establish critentizassessing the child’s best interests in child
custody matters, removing as shown in the previpasentation of assessment criteria depending on
which the domestic courts could be sanctioned byStiasbourg Court as discriminatory (a parent’s
sexual orientation or religious beliefs). Howewse consider that in certain situations such cateri
might be relevant to assessing best interestsecthiid, even though the priority they should ogcap
final place.

In the matter under review, namely: maintainingspagl relationships with parents and extended
family, as well as regarding his custody to oneeptior another person or a specialized public servi
the principle of best interests of the child maiphe balance the conventional rights fundamental a
to establish a balance between them when they aameollision, because no right is more important
than another. Maintaining a balance between theep kke skills of judges, which examining the
circumstances in which the child is must determihat is in the best interests of the child.
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