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Abstract: Sexual freedom, being one of the individual freed@nprotected by law whenever is violated and ratten what
way take place, but controversy and lack of unamsnimterpretation occur once the legal status &fniied rule and
therefore the individual sentence. In this sense, tried to highlight some aspects regards to thyalldoundaries
classification, and the new elements brought byntéhe Criminal code.
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Title 1l, Chapter Il of the current Criminal Codentitled ,Crimes against sexual life” includes eap
crime, sexual intercourse with a minor, seductisexual perversion, sexual corruption, incest and
sexual harassment. Considering that some offerees the minor, as passive subject, they may be
associated with another term, called ,pedophilia”.

Title 1, Chapter VII of the new Criminal Code (Lawo. 286/2009), entitled ,Crimes against sexual
freedom and integrity”, includes offences such ragsxual assault, sexual intercourse with a minor,
sexual corruption of minors, recruitment of mintos sexual purposes, sexual harassment. Therefore,
is apparent that the crimes of seduction and ingiisho longer find meaning under the new Criminal
Code, the crime of incest is absorbed by aggrayatimsion of rape — ,when the victim is a relatine
direct line, brother or sister”, this new law gigipriority to a new offense, respective, the reonent

of minors for sexual purposes.

In courts practice, have held contrary views onléigal classification of rape, and the crime ofefsic

in perfect concourse, in case of sexual relatioth \&i person of different sex, family member, with
which author is relative in direct line, brothersister, made it through coercition or taking adage

of her inability to defend or to express their whlot having a single viewpoint in this regard, som
courts have held that the act constitutes onlyrtpe crime, considering that the incest crime is
absorbed in the worsening situatioalating to the situation whephe rape victim is a family
member”. Other courts, have held that such ancatmitted by the author on a family member,
which is relative in direct line, brother or sisteonstitutes both rape crime and incest in théeper
concourse.

In this regard, the High Court of Cassation andideisipheld an recourse in law interest, by denisio
no. 2/2005 (Recourse in law interest, no. 27/09%200
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According to art. 197, para.l of the Criminal Cotihes rape crime is ,sexual act of any kind, with a
person of different or same sex, by coercitionakirtg advantage of her inability to defend or to
express their will”, and under para.2 pointsthe same article, the fact that the ,victim isaanily
member”, is aggravating.

Moreover, art. 203 of Criminal Code provides thiste, sexual relation between relatives in direa,lin

or between brothers and sisters” constitute thesincrime. Also be noted that, in relation to a8,

point b of the Criminal Code, exist perfect conssuof crimes ,when an act or omission, committed
by the same person because the circumstanceotkaplace and the consequences produced, meets
the elements of several crimes”.

Taking into account the limited significance of tfiamily member” concept, represented by the art.
149" Criminal Code, under which could be absorbed ;mafgravating version of rape crime, than if
the nearest relative, the victim of rape lives with perpetrator, which means that would not give a
criminal significance to the situation when victirelative in direct line, brother or sister notds/with
the perpetrator, which would be inadmissible.

Because those legislative voids meaning of sormestethe new Criminal Code extends in art. 176 the
meaning of ,family member” term, as ascendantsceiedants, brothers and sisters, their children and
people have become by adoption as relatives, hdsbawife, person who have established similar
relationships those between matrimonially, or pereand children, where they live together.
Concomitantly, is apparent that the new law brisgpplements regards to the material element of
rape crime, so this will be dependent on ,sexuktien, anal or oral sex acts”, and not just ,séxua
act” in the current Criminal Code. Making an angldgptween art. 197 the current Criminal Code —
rape crime- and art. 219 new Criminal Code — sexual assduén be observed that there is similarity
of legal content, the difference being that if flegpetrator of sexual assault ,put” his victim imable

to defend themselves, and for the rape crime, ¢hegrator is ,taking advantages” of this state.

There can be also noted, that the absorption efsino aggravating version of rape crime in the new
Criminal Codethere will always retain a passive subject. In current acceptation of incest crime, the
.active subject” term refers to both partners, ¢hisrrarely a passive subject, for example, when on
partner was the other victim. Currently, being catted the incest crime, will usually be held
accountable, both partners, and the new CriminaleCgives the passive subject quality even by
criminality rule ,victim is a relative in directrie, brother or sister”, is likely to be held criraily
liable only active subject.

Also, this situation raises the question in terrhgegal classification of the rape crime in contau
form, committed on the victims family member, beféihe age of 15 years and once it has reached 15
years. In this regard, both doctrine and jurispnegehave different views, claiming first that ottte

last action of rape crime exhausted after the ddebosears old will require the recruitment of type
version, and secondly sustaining also after thedddkb years, the legal classification of act sdoul
cover both typical version and aggravating.

In this regard, the High Court of Cassation andtideshas rendered through decision no.
17/10.03.2008 (Recourse in law interest, 22/12/20@8)recourse in law interest determining the legal
classification of the plurality of sexual acts committed in achieving the same criminally resolution,
when the victim is a family member, through coercition or taking advantage of its inability to defend
them or to expresstheir will, both before and after it has reached 15 yearsold.
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According to art. 41 para. 2 of the Criminal Cogl#fence is continued when a person commits at
different intervals, but to achieve the same rdgmiy actions or inactions showing each hand, the
same crime”. Therefore, repeating the rape cringnagy the same victim tend to meeting the same
conditions as a continued act, where, actions utliersame resolution, are committed in similar
ways. Lack of uniformity of actions, which may diféntiate how to commit the rape crime can not
the unique nature of this crime, while distingumghfeatures of those actions are not likely to reeno
their legal uniformity and overall are filled, ine@anwhile through the unit of resolution.

Thus, the content unit should be rendered by uiritinal resolution and the moment of depletion of
rape crime, in continued form, coincides with thstlaction, with all its typical elements or worse,
likely to affect the whole legal status of repeaget!

However, the courts practice has not consisterdld im cases regards ,the crimes committed with
intention, that resulted in a death of a persamé, ligh Court of Cassation and Justice ruling islena
by decision no. 20/10.03.2008 (Recourse in lawastg 20.05.2009).

Thus, some of them proceed to reduce the sentartbe icase if finding attenuated circumstances for
not more than one third of the special minimum ¢adng to art. 76, para. 2, Criminal Code), other
courts doing otherwise. It is possible that in prac different judgements issued by courts to have
their basis in different interpretation of the pdeacrimes committed with intention that resulted in a
death of a person”. We believe that the corre@rpretation of the phrase mentioned above, refers t
any crime causing death whose guil is praeteridenform. Praeterintention, called ,outdated
intention” by the doctrine is that form of guilt xeid up of intention and negligence, achieved by
committing an act with intention and produce a waesult than sought or accepted by the offender, a
result that is attributable to the fault form asgmribed either not sought or accepted from, but
reckoned without reason that he does not will oaunot to predict, although it must be able to
provide.

Also, given the subjective aspect relating to sexdi@nces, respective intention or praeterintemtio
that can be easily inferred that to the activeettbgannot allege the specific mitigating circumsts
specified in art. 73 Criminal Code, is not isstieel overcoming self-defence, the state of emergency
or a challenge from the injured party caused byevice, just because these crimes are committing by
coercing the victim.

Therefore, we believe that reducing maximum thiedaity for ,crimes committed with intention that
resulted in the death of person” is too generalsirmlild not find application in case relating tgusg
crimes.

The new Criminal Code brings amendments in relatidh to sexual harassment crime, that it refers
to ,repeatedly claiming of sexual favours in an &gment relationship or a similar relationship, if
that victim has been intimidated or made a huniiigasituation”, unlike the current provision whiish
sthreat or coercition for the purpose of obtainiegxual signification by a person who abuses the
authority or influence function conferred him, abrk’. The change is justified by the gaps in cutren
legislation, so that if the active subject hassame function as the passive subject in an insiituit

is outside the susceptibility of criminal respoiigjp The new law extends even to this case,
replacing the abuse of authority or influence torkvavith the term ,within the framework to
relationship in an institution”, while implementirgn essential requirement, namely the repetitive
nature of the material element.
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Art. 222 the new Criminal Code — the recruitmeritsninors for sexual purposes, establish a legal
employment loss for ,adult act to propose a minodar the age of 13 years, to meet in order to
commit a sexual act with a minor or the sexualgation of minors, including when the proposal was
made by means of transmission to the distance’auser we believe that not finds application in
particular, because the probation of act will deiae by difficulty of following considerations: the
material element is the proposal to meet, and tyecb is qualified by committing of sexual act.
Consequently, having an elusive material elemedt @mecisely object is difficult to determine the
relation of causation. Therefore, we consider ftihatould retain the normative way of sexual
corruption with minor crime, ,determining or fat¢dting the commission of a sexual act or sexual
corruption”, and not a separate offense.
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