European Integration Realities and Perspecti\ 2011

w
i
")
=]

[.II

6

\ I

Aspects of Comparative Law regarding the

I nter ceptions and Audio or Video Recor dings

Sandra Gradinaru

“Al. I. Cuza” University of lasi, Faculty of Economics Bussinésniistration,
sandra.gradinaru@yahoo.com

Abstract: The area of lavbreakings for which can be disposed the intercepind registration of the pho
calls can be pretty wide. Therefore, in the casevitnich solid clues exist that one person would
committed, as an Originator or Participant, -breakngs against the safety of the State, of high treasr
directed towards one land that jeopardize the matigwnal safety or the defense capacity of the tguthese
measures can be authorized. The present piece i suggests a comparative anal between natione
regulations and the international ones, in the mateubmitted to study, in the conditions in whisle can
notice, at the European Union level, a consoligetibthe cooperation in the penal jurisdict
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The interceptions and audio/video recordings arama®f prove both in national regulations an
the legislation of other states, obeying speciatpdures

In article 8 of the European Convention of the HanRights, having the title “The right to respe
private and family life” it is specified that: “arperson has the right to respect their privatefandly
life, their home and correspondence.” That is whysinot admitted the interference of a pul
authority in exerting this right but as long as this inéeeince is specified by the law and i
represents a measure that is necessary for thie galibty, national security, economic welfarerod
country, the defence of order and the preventiopesfal icts, as well as the protection of healtt
others’ rights and liberties.

As for the phone interceptions, the Court states, taven though paragraph 1 of article 8 does
mention the phone conversations, they are impleihg comprised in the nons of “private life”
and “correspondence” taken into account by the (Barsan2005, pp. 591 and followin

A compared analysis between the specificationsrdaga the problem discussed presents sp
importance, in the conditions where it is ncd, at the level of the European Union, a consdbaan
the penal field, significant contributions in théespect being the principle of mutual recognitidthe
law decisions, the European mandate of arrest hadframe regarding the intensificatiof the

! Ratified by our country by Law no. 30/1994 regaggdine ratification of the Convention for the defers human rights ar
fundamental liberties and the additional protodolshis convention, published in the Official Maonit Part | no. 135 from
31.05.1994
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cooperation in the field of combating terrorism arahs-border organized criminality

Thus, from the perspective of these consideratioms, will present in detail below, as an
exemplification, the legal specifications in thgiation of some countries, regarding the intetioep
of communication.

In the German system, listening to the conversations is allowed as losghere are enough clues to

suppose that a person committed personally or aeceomplice, a serious crime (murder, genocide,
rape, drug smuggling, organized crime, etc.). Alsmrder to dispose of this measure, it is neggssa

that the supposition should be founded, a simplesymption being insufficient, and thus the

investigations cannot be realized, aspect that@phe subsidiary character of the interceptions.

According to the German legislation, it can be d&pto intercept and record the phone conversations
if the suspected person committed a crime agaiesicgy crimes of high betrayal, or crimes
endangering the safety of the democratic stategggainst a land and endangering the international
security, or if it was committed a crime againg tapacity of defence of the state. At the same,tim
in the German law it is disposed this measure Hlsome person committed a crimes against the
public order or has committed some deed to in®igatbe an accomplice to escape, or instigation to
rebel, done by a person without military qualitgcerding to the article 16, article 19 reported to
article 1, paragraph 3 from the Penal Law of thitany staff.

At the same time, the Code of German penal proeediso specifies the fact that ordering the
interceptions must be done by the instruction judgen case of emergency, the prosecutor, whose
decision must be confirmed by the judge within $sd&he mandate to authorize the phone listening
confers, at the same time, the right to record dbexmunications on magnetic tape. During the
audition, the court can opt for playing the tapereading the transcription of the conversations.
(Delmas-Marty, 1995, p. 98)

At the same time, the Code of German penal proeediso specifies the fact that ordering the
interceptions must be done by the judge of insipaadr, in case of emergency, the prosecutor, whose
decision must be confirmed by the judge within §sjatherwise the order will be null. The order
must be written and must contain the name and addoé the person who will be intercepted.
Actually, it must mention the type, volume and diara of the measure, which can be of maximum 3
months. This duration can be extended though, uhtiée months at the most, if there are
accomplished consequently the specifications dtlartl00a of the Penal Code. The mandate of
authorisation of the phone interception confers tl® same time, the right to record the
communications on magnetic tape. During the audittbe Court can opt for playing the tape or
reading the transcriptions of the conversation® ifterceptions and recordings on magnetic tape or
any other type of support are done if there araded clues regarding the preparation or commitiing
crime, for which the penal tracking is done exa@#éfj and the interceptions and recording are imghose
in order to find out the truth. The interceptiondathe recording are done with the grounded
authorisation of the court, in the cases and camditmentioned by the law, upon the prosecutor’s
request.

In the English system, the interceptions and phone recording are regulaye@ommunication Act
1985. They cannot be done without a mandate giyetivdo Home SecretarfHome Secretaly valid
for 6 months, with possibility of renewal.

LProf. PhD K. Himberg, The Crime Laboratory of thatidnal Bureau of Investigations, Finland, “Preaginh of the main
scientific progress made in proof in criminal ca58808.
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The investigations are done by the police orgaag thy means of authorisation issued by the Home
Secretary, can proceed to listening to the phomearsation in some cases especially mentioned: if
the national security or the economic one of thentiy is in danger, or to prevent committing a @im
sanctioned with prison for more than 3 years, aolving the use of violence, endangering an
important financial interest, or is done by a langenber of persons following the same purpose.

The judge does not have any power of control oler itterceptions, they not being under their
motivated authorization. The person who discovbed they are listened to can exert the attack of
appeal in front of a special court, formed by lavgyappointed by the government. The court thus
informed has the obligation to verify if it was pested the legal conditions of being intercepted.
(Delmas-Marty, 1995, p. 152)

In the cause Malone vs. Great Britaithe Court noticed that the phone interceptiors ot
subordinated to a mandate of the Ministry of Homffails and underlines the contradictions
contained in the jurisprudence and governmentpnégation. In this case, the court noticed the lafck
foreseeable character and, thus, the violationrti€l@ 8, since the “English right regarding the
interception of the communication is quite obscamd the subject of divergent analyses [...] anddoe
not indicate clear enough the extension and maesldf exercise of the discretionary power of the
authorities in this field.”

In the Belgian system, before 1994, there was no special law to regulaeinterception of phone
conversations, so that the judge of instruction m@&sauthorized to order the interception.

Beginning with the Law from 30 June 1994, the juddenstruction is allowed, for certain serious

crimes, already consumed and limitedly mentionedauthorize the listening to and recording of
private conversations, and be informed about isoAlegarding the period of time for this measure,
the Code of Belgian procedure specifies the faat the authorization can be given for a period of
maximum one month, and it can be extended for oore month at a time, for six months maxinfum

In France, on 10 July 1991 was adopted Law no. 91-646 relidte secret of the correspondence,
regulating the interception of the phone conveosati conferring a legal existence to the Inter-
ministry Group of Control (1.G.C.) and interceptioriCristescu, 2002, p. 14)

The law mentioned above authorizes two categoriemterceptions, judiciary and administrative
interceptions, respectively. Thus, flaliciary interceptionsare, after the apparition of the mentioned
law, specified and regulated beginning with artit@ and until article 107 in the Code of penal
procedure. This category of interceptions is orddsg the judge of instruction in the frame of a
criminal or correctional business, when the netgessi gathering information is urgent and the
punishment of prison specified by the law for tthe¢d is equal to or more than 2 years. The aciiwity
done under the authority and control of the instoucjudge who ordered it.

The decision of the instruction judge, settled dor initial duration of maximum 4 months, can be
extended by repeating the whole procedure, witlséime conditions of form and duration in time and
must comprise all the elements to identify thetrefs to intercept, the crime motivating the demisi
to intercept and the duration of the activity.

The judge of instruction or the officer of judigfapolice can ask the agents qualified in the fiédd,
proceed to the installation of the device to intéptcthe phone conversations. They must write down a
report for each operation to listen to and recuaiggre it is mentioned the date and hour of begonin

1CEDO, 2 August 1984, no. 8691/1979, Malone vs. GBeitain.
2|bidem, p. 200.
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and end of the operation.

The information obtained, but only the “documenitsnformation useful in finding out the truth” are
transcribed in a report, and the communicatioroieifyn languages are transcribed in French with the
assistance of an authorized interpreter.

The supports to store the recordings are keptaeatey are destroyed upon the Prosecutor Office’s
request, at the expiry of the duration of the pubbition started by the judiciary organs, an ocrasy
write a report of destruction.

As for the interception of the phone conversatiohthe persons having the profession of a lawyer,
judiciary assistant or parliamentary, it cannotdbee unless the instruction judge informs the Cdunc
of the Bar association where the lawyer belongs pttesident of the National Assembly or the Senate,
respectively.

The administrative interceptiorare the phone security interceptionsthorized with extraordinary
title by the Prime Minister, having as an objea tiesearch of some information of special nature,
namely that regarding: “the national safety, theusiéy of the scientific and economic potentialtioé
country, the prevention of terrorism, criminality @rganized crime, the prevention of restoration or
maintenance of extremist groups.” (Delmas-Marty95)9

At the same time, in the French legislation it fgedfied, in article 100-6 of the Code of penal
procedure, that the recordings are destroyed, byptiosecutor’'s diligence, at the expiry term of
prescription of the public action. In this case thstruction judge has the monopoly in the procedu
of the interceptions. No legal disposition authesizhe judiciary police to proceed to interceptha
frame of a preliminary investigation. It is notdektfact that the specification mentioned is judisio
since the solutions not to start the penal trackirgnot temporary, but also not final.

In the Italian system, in order to impose an interception and recoradihgomebody’s conversations, a
representative of the Public Ministry must formalah request to a judge for preliminary
investigations, when it is considered that therggptions are compulsory for the investigation.yThe
will be authorized in case of crimes that are pumiswith prison for more than 5 years, crimes eelat
to smuggling or drug smuggling or gun smugglingwben the phone is used to commit a crime (such
as a threat on the phone).

The permit — to intercept conversations — can liaioeéd only for 15 days, yet it can be renewed.

The results of the interceptions are transcribedpiecial regime, they can be made available for the
accused’ council for the defence. In case of enrmangethe Public Ministry can give up the judge’s
authorisation for maximum 24 hours. In this sitoati after the expiry of the term indicated, it is
required to validate the operation by the instarcjudge within 24 hours, otherwise the interceqio
cannot be continued, and their results cannot bd?us

The persons responsible for the fight against mafianti-terrorism, benefits from special power to
organize interceptions, avoiding this process. ¢Bmescu, 2000, p. 28).

In the Spanish system, the intercepting of conversations is done accordmghe Law of penal
procedure, having the name of “Ley de enjuiciamemiminal.” According to this law, the judge is
the one who can authorize to retain the privatestgpoand telegraphic correspondence of the
investigated person, as well as to open and chieifkhiere are clues that by these measures duaild

! Means of prove obtained illegally, Magazine of coencial penal law, www.mateut-budusan.ro
2|bidem, p.
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proved some deed or important circumstances fairlastigation.

Consequently, in the case Venezuela ContreragpasiiSregarding the interception of a phone line in
the frame of some penal investigation, the Coumsitered that the Spanish constitutional
dispositions in the sense thatthe secret of the communication and, particulaHg, post, telegraphic
and phone communication, is guaranteed, excepwfan there is a judiciary disposition,” do not
accomplish the condition of foreseeable chara&een though it accepted partially the support ef th
Government that the judge followed to observe #gall conditions (indicating in the Ordinance of
that person, the crimes they were guilty of, thatdled phone line, the duration of interception,
etc.), the Court drew the conclusion that the gtutginal dispositions and those in the code ofgben
procedure were not clear enough in the momentafyming the events, and did not specify the extent
and the modalities to exert the power to appredhthe authorities in the field of interceptions.

The measure to intercept can be disposed alsoebilthistry of Home Affairs or, in its absence, by
the Director for State Safety, but this dispositionst be communicated compulsory to a competent
judge. The latter, within at most 72 hours, canficomor revoke this resolution. (Alvarez, 1996)

In the Danish legidation, the secret of the correspondence and communicedioitoe violated only if
there are grounded reasons to suspect that thespomdence comes or is for a person suspected for
some deeds of penal nature. Breaking this fundaahgght is presumed to be of essential importance
for the development of the investigation and fotoithave as an object a crime committed with
intention and that is punished with prison foreatdt six years.

The interception of the conversations can be aigbdrthus, if there are fulfilled the conditions
mentioned above. The code of Danish penal procedurarticle 782 paragraph 1, stipulates the
necessity that the measure of interception shoeifrbportional with the importance of the case.

The measures to intercept and register, accorditiget Danish legislation, are disposed only by @udg
order. This must contain, according to the Danisbde; the phone number, addresses and
circumstances specific to the case, and the duarafi@pplying the measure must not be more than 4
weeks.

In form of judge order, this duration of interceptican be extended with 4 more weeks, every time
when it is necessary. As in the case of the ottgisliations, in case of emergency, the measurdean
taken by another judiciary organ. In this case, rtteasure can be disposed by the police, with the
obligation that within 24 hours to inform the cortgr@ instance, and the latter will decide to mamta
or cancel the measure, and in case it considaes@ssary, it will inform the Ministry of Justice.

Actually, in the Anglo-Saxon legislation, due t@ttommon law, the penal procedure has a form a lot
different from the one in the law on the contineftius,in the United States of America, the means
of proof are regulated by the law callRdles of evidencdy issuing this law, it results the fact that
for the first time in the history of the United &ts there are laws of uniform rules regarding tle®p
admissibility in the procedure of the federal ceurthe legislation of the USA has a series of
specifications to limit the sphere of obtaining @) such as the rule callexclusionary rulewith
application in the incipient stage of the penakistigations, and specifying that a proof, even ghait
could be useful to solve some case, will not beliiseourt unless it was obtained observing thelleg
procedure(Sava, 2002, p. 5Another ruleis that called théruit of the poisonous tregpecifying that,

if a proof legally obtained is related to anothewgd that was illegally obtained, then the proajdity
obtained will not be used in the trial. (Sava, 20056)

! Court EDO, 30 July 1998, no. 27671/1995, VenezGelatreras vs. Spain RJD 1998-V no. 83.
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The federal rules regarding the proofs (Federabfof Evidence) that are incidents in the American
penal trial settle that there are admitted theveele proofs. This type of proofs means tipecdf that
has any tendency to make the existence of anytHattdetermined the penal cause more or less
probable than it would be without that préofMueller & Kirk, 1994, p. 7; Lilly, 1987, p. 5)

Even though the proof is relevant, it is possibi¢ to be taken into consideration, if its proofuel
leads to causing an unfair prejudice, if confustmpears among the objects of the proof or if it is
confusing for the jury.

In the Swiss legidation, it is mentioned expressly the destruction of thirimation that is not
necessary in a cause, as indicated also CEDhus, it was noticed that the Swiss law is noacle
enough, if it supposes the possibility to preseinfermation. It was appreciated that there is a
violation of article 9 in the Convention, both $aty a file of information by the Public Ministrgnd
the preservation of files represent an interferéndhe private life, not specified by the Swiss fa

Some authors appreciated, in virtue of rallyinghat dispositions of the legislations of the Europea
states, the fact that it is imposed to modify ttike 91'in the current Code of penal procedure, in the
sense of eliminating any doubt regarding the viotabdf the persons’ fundamental rights and libettie
In conclusion, any interception must be done orith the motivated authorization of some judge, the
court informing all the persons whose conversatltnge been intercepted.
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