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Abstract: Similar to the Civil Code in force, Law no. 280(® regarding the Civil Code, published in

Official Gazette, but whose date of entry in fohzes not been established yet, regulates, as apnaofh of
the heir quality, the heir certificate. Lilde lege latahe proof of the heir quality may be realisintegrated
in the petition of heredity, antdy other means of evidencé the present paper we aim to analyze
problem of the heir quality’s proof, under all #spects in the light of the Lano. 287/2009 and to reveal t
novelties brought by this governmental decree @nrttatter subjected to our analysis and to appeecigdn
its correctnessWe consider our scientific approach, through Whieintend to contributéo the knowledgt
of the new Civil Code dispositiors successional matter, until its entry in forcestisrent andisefu.
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1. General Considerations regarding the Proof of Heir Quality

The problem of the heir quality proof is asked, mhgiin the petition of inheritance content. T
current Civil Code, unfortunatelydoes not regulate the petition of heredijthough i is widely
recognized by the doctrine amy thejurisprudence. As a consequencetid legislature’slack of
interest to regulate the principalgal mea of protection of the successional rightse tern“petition
of heredity” does not hawelegal bas in terminig although this name is reguladgec.

Currently, in the absence ofegal regulation, the petition of heredity petitio hereditati: - is defined
by the doctrine as being the reatior through which the claimant (legal heir, legageneralor with

general title) asks the court tecogniz: his title of heir and the refunof the successional ass by
the defendant, who alsdaims to begeneral heir or with general title tfie decease(Deak, 2002;
Bacaci & Conidnita, 2006; Chirica, 199¢, Stinciulescu, 2008; Popa, 200Bo0garu, Sinescué&

Soreai, 2009; Genoiu, 2008).

Law no. 287/2009 regarding the Civil C¢ regulates the petition of heredity, in Title - The
transmission and the partition of the inheritanCbapter 1- The transmission of the inheritan
affecting its Fifth Section (articles 11-1131).

According to the dispositions of the article 1130CIC., the heir with universal vocation or w
general titlecan obtain at anytin the recognition of his heir's quality against ofparson who

! This work was supported by CNCSUEFISCSU, project number PN RU, code PD_139/2010, contract num
62/2010.
2 |t was published in the Official Gazette of Roman@511 from 2™ of July 2009. In article 2664 paraph (1) of this
governmental decree it is foreseen that “The pteSesil Code comes in force on date that will béagdished by the law r
its appliance”. According to the dispositions o€ tharagraph (2) of the same law text, “In a 12 fm&nterm fom the
publishing date of the present Civil Code, Government will submit for adoptictm the Parliament the dr. law for the
implementation of the Civil Code”.
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claiming to rely on the heir title, has all the etssfrom the successional patrimony or only a part
them.

Although these legal dispositions have, primairiig purpose to identify the persons who can obtain
the recognition of the heir's quality, they allovg, lequally, to define the heredity petition. As a
consequence, in the light of the mentioned disjpmsitof the new Civil Code, the heredity petition
may be defined as the real action through whichhsie with universal vocation or with general title
asks the court to recognize his quality of heir &ordthe restoration of the successional assethdy
defendant who, claiming to rely on the heir tithas all the assets from the successional patrirnony
only a part of them. (Genoiu & Mastacan, 2009)

It follows therefore clearly that the new Civil Godully exploits the doctrinal definition of the
heredity petition. We can identify no differencerakent between the definition given in the present t
the heredity petition and the definition statedthy new Civil Code. The merit of this governmental
decree undoubtedly lies in providing to the actimmugh which the successional rights a name and a
definition are protected. Moreover, we consider that the nexw Code defines in a satisfactory and
complete manner the proceedings in question.

In the heredity petition, the quality of heir cae proven, mainly, through the heir certificate or
through the heir quality certificate. Equally, hoxee the quality of heir can be proved with other
means of evidence, such as the will, the deedwibktatus, the recognition from the defendants.

2. The Proof the Heir Quality through the Heir Certificate
2.1. General Considerations Regarding the Heir Certificate

In the heredity petition, the disputed issue isr@spnted by the quality of heir (legal heir, gehera
legatee or legatee general title) of the paifhe proof of this quality is realised, mainlyrdahgh the
heir certificate (regulated both by Law no. 28700 articles 1132-1134, and by Law no. 36/1995)
or through the heir quality certificate (regulatedy by Law no. 36/1995).

The heir certificate, according to the dispositimishe article 1132 N.C.C., “is given only by the
public notary and it contains findings regarding tbuccessional patrimony, the number and the
quality of the heirs and their respective quotasnfithis patrimony, and also other mentions foreseen
by law”.

In the light of these legal dispositions, the pnésefinition for the heir certificate completelgdps

its validity. Thus, the heir certificate can beidefl as the document given by the public notagmfr
the place of the inheritance opening, within thecegsional non-legal procedure, which allows the
proven of the heir quality and which, in the sarineet represents the right to take into possession
immediately the legal inheritance without a priatherization of the justice from the heirs who don’
have this right.

The heir certificate is released by the public ngtanless there are no disagreements between the
heirs (art. 1144 N.C.C.), in connection with theision of the successional mass. In the absentieeof
consensus between the heirs their succession#s nigh be determined by the court, in a contergiou
proceeding.

The heir certificate is released, according todispositions of Law no. 36/1995 regarding the publi
notaries and the notarial activityafter the prescription term’s expiration of thesessional option

! The legatee with private title can not use thétipatof inheritance since, under the dispositiofishe article 1130 N.C.C.,
he enters in the possession of the legacy’s objdtie specific day when it was given voluntariby,in his absence, the day
when the request for surrender has been appligetoourt.

2 published in the Official Gazette no. 92MBlay 1995. So far, this governmental decree hafemadf some changes and
additions. From the dispositions of the new Ciwildé and of the implementing the new Civil Code Lraft it results that
Law no. 36/1995 will be applied in parallel withee governmental decrees. As a consequence, lighihef the new Civil
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right (of one yed), which starts, as a rule, at the opening datthefinheritance or even before the
starting of this term, if all the heirs are not lkmo(Mihuta, 1969).

The heir certificate, released by the qualified lpubotary under the final conclusion, in term &f 2
days since it was emitted, includes, mainly, adogrdo the dispositions of the article 1132 N.Ci€.,
principal, specifications regarding:

- the deceased;

- the successional patrimony (the assets and thiéitiegbof the inheritance);

- the number and the quality of the heirs;

- the quota of each general heir or with genera,tédhd also the assets assigned for the legatees
with private title;

- the payment of the stamp taxes and of the honanariu

- the date of its release and the institution thizises it.

A copy of the heir certificates released for each heir. Exceptionally, howeirethe omission case of
some assets from the successional mass, the mabéicy has the possibility to fix this problem, hvit

all heirs agreement, by realising a new heir dedtié [article 88 paragraph (2) from Law no. 364]99

or a supplementary certificate [article 86 parafré?) from Law no. 36/1995]. (Petrescu, 1975; Pop,
1968; Genoiu & Turza, 2011) Further more, in théssion case of some successional assets from the
successional mass, the heirs may address the oeguigsting it to declare the omission and to ihelu
the omitted assets into the successional mass.ughrsuch an action the annulment of the heir
certificateis not required, but only its completion with thaitted assets. (Bacaci & Camita, 2006)

A new heir certificate will also be released by thelic notary in the hypothesis in which the court
annuls the one released previously.

The public notary is also qualified to release (@er& Turza, 2011):

- the finding certificate of the executor quality,tife testator stated in this regard [article 83
paragraph (3) from Law no. 36/1995];

- the heir quality certificate, through whichid certified only the quality of heir, without any
references to the successional assets (articlm@dpiaragraph from Law no. 36/1995);

The heir quality certificate can be released inhjgothesis in which there are no successionatssse

and also in the hypothesis in which in the decéagmtrimony are assets, but their acknowledgment
requires time. The heir quality certificate prelsidde release of the heir certificate, not having
therefore the value of the latter one.

- successional vacation certificate, in the hypothasiwhich the succession is vacant (Genoiu
& Mastacan, 2010).

In conclusion, we notice the fact that the new I3Bade, unlike the Civil Code in force, is conceine
with the heir certificate problem - the main mednevidence of the heir quality in the petition of
heredity - defining it, establishing its effectdargulating the possibility of finding, respectivéhe
possibility of declaring its nullity. Still, by comparing the cant definition of the heir certificate
(based on the dispositions of Law no. 36/1995) withone stated by the new Civil Code, we do not
identify any difference element.

We consider the legislator’s option to take over élxisting definition of the heir certificate to juest,
having, therefore, no innovations to bring in tiégard.

Code’s dispositions, we will refer to the stiputeus of the public notaries and the notarial aéésitLaw. Between the two
acts we find some overlaps, but no contradictions.
! Through the dispositions of the article 1103, ik Civil Code, as a novelty title, states thatléreth of the successional
option term is one year.
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2.2. The Functions of the Heir Certificate

Like de lege lataand in the light of the new Civil Code disposiisp the heir certificate accomplishes
the following two functions:

a) the modality to take into possession immediatelg tlegal inheritance without a prior
authorization of the justice from the heirs who ‘tibiave this right;

According to the dispositions of the article 112arggraph (1) N.C.C., “The legal heirs who don't
have the right to take into possession immediateylegal inheritance without a prior authorizatadin
the justice, take actually into possession of thigeiitance only through the release of the heir
certificate, but with a retroactive effect of timéritance opening day”.

b) mean of evidence.

The heir certificate is without a doubt the mospariant proof of this quality. Actually, the heir
certificate does not confer to the successors tiaditg of heirs, but only acknowledges this quality
(Genoiu & Sturza, 2011).

As a conclusion, we appreciate that the new Ciail€does not innovate, otherwise justly, under the
functions’ aspect of the heir certificate either.

2.3. The Proving Power of theHeir Certificate

According to the article 1133 N.C.C. dispositiofthie heir certificate makes the proof of the heir
quality, and also of the quota or of the assetigyiasd to each heir”. Thus, likde lege latathe heir
certificate does not proof the heirs’ right of peoly (Popescu, 1970; Cristodulo & Vlachide, 1959;
Popa, 1997; Le 1998), but only their quality and quota or theets assigned to each of them.

We notice therefore that the new Civil Code takesrdhe dispositions of the article 88 paragraph (1
the second thesis from Law no. 36/1995 accordinghieh: “Until the court’s decision to annul it,gh
heir certificate is the full proof of the heir gitgland of the share or of the assets that areirdpart

to each heir”.

As a consequence, all the specifications outlineitié literature in the light of the legal dispasis in
force regarding the probative value of the heititeate shall remain valid also in the light okthew
Civil Code.

As a novelty, through the dispositions of the #etit133 paragraph (2), the new Civil Code imposes
the obligation of the public notary to proceedoider to establish the composition of the successio
patrimony, first at the liquidation of the matrimahregime. We believe that the usefulness of those
mentioned dispositions can not be denied and thegnimto ensure a fair determination of the
successional patrimony. Thus, the new Civil Codrvigions incident in the matter of the matrimonial
regime (articles 329-372) are correlated with thossdent in the matter of the heir certificate.
Therefore, in the process for determining the ssgio@al mass, the public notary must take, asst fir
step, the liquidation of the matrimonial regime.

We notice, therefore, the concern of the new GBolde to regulate the probative value of the heir
certificate and to ensure a full correlation betwie provisions.

Heirs who consider themselves injured in their t3gtihrough the release of the heir certificate have
the option, under the dispositions of 1134 NCCreiguire to the court the ascertainment or, where
appropriate, the declaration of its nullity and #stablishment of their rights, according to the.la

According to the dispositions of the article 250a8rggraph (2) point 1 N.C.C., the action in
ascertainment the absolute nullity of the heir ifieste, if its object is represented either by the
establishment of the successional mass, or by tiveessional partition, under the acceptance
condition of the inheritance in the foreseen by tawn, is not prescriptible from the extinctive i

of view.
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On the contrary, the action in declaring the mnultit the heir certificate is prescriptible in thengral
extinctive prescription term of 3 years (articlelZa\.C.C.). It starts, according to the disposkgiof
the article 2529 N.C.C., as it follows:

- in case of violence, since the day when it ceased;
- in case of fraud , since the day it has been desealy

- in case of error or in the other cases of annulpgnte the day when the legitimate one, his legal
representative or the person summoned by law teosppor to authorize the acts has known the
annulment cause, but no later than 18 months fhencénclusion of the legal act;

- in cases in which the relative nullity may be ingdkoy a third person, the prescription begindyef t
law does not provide otherwise, from the date witnenthird party knew the existence of the nullity
cause for revocation.

Regarding the annulment of the heir certificateésst is necessary to achieve the distinction betw
the following two hypotheses:

a) the claimant from the action in annulment of lle& certificate is an heir who has participated i
the notarial procedure and who has consented telgase, in which case he may ask the annulment
of the certificate, on grounds of vitiated consenincapacity (Eliescu, 1966; Deak, 2002; Petrescu,
1975; Spirescu & Mihalache, 1981), respectivelynhay request the nullity ascertainment of the
certificate for reasons such as fraud to the lawillagally and immoral causestc. (Chirig, 1996.
Deak, 2002; Bacaci & Coinita, 2006)

In such a case, the heir certificate, represeritiegresult of the mutual recognition of the partiafs
their status as heirs, has the probative forceanfravention, in accordance with the dispositionghef
article 1270 paragraph (2) N.C.C.

b) the claimant from the action in annulment of ke certificate is a third party, in which case,
him, the heir certificate, beingras inter alios acta,is not a proof of the ownership right of the beir
but only the proof of the quality and of the shareassets everyone are entitled at, being ableeto b
refutable by any means of eviderfq&liescu, 1966; Stoica, 2007; Macovei, 1993; D&4K2; Bacaci

& Comianitd, 2006)

Both from the analysis of the legal dispositionddrce and from those of the article 1133 N.C.C. it
results that the heir certificate does not reprieaditle of property, which can be enforced agaihs
third parties, since the public notary from whittoriginates can not certify the fact that the tsse
owned by the deceased were his property and hadttsesmitted, by the inheritance’s effect, inte th
successors’ patrimony.

However, in light of the dispositions of the CigGlode in force, the literature (Deak, 2002; CHiric
1996) appreciates that the probative force of thie tertificate in their dealings with third padie
should not be underestimated, since it representsam of evidence to acquire the rights through the
inheritance, by persons determined to be heirhefdeceased. This point of view can be equally
sustained also in the light of the new Civil Codgpdsitions, which confers to the heir certificttie
same effects like the Civil Code in force.

! Currently, most of the literature and also Law 86/1995, through the dispositions of the artidkep@ragraph (1), speak
only about the annulment of the heir certificate,ieasons of incapacity or vitiated consent, tottabout the ascertainment
of its nullity. Since the heir certificate is thesult of the parties’ convention, it is naturalttttee heir who considers himself
wronged in his rights to have the opportunity tk #s court to declare its nullity on grounds ofrsoon law. As we have
shown, the new Civil Code, through the dispositiohshe article 1134, speaks about the ascertaihofethe nullity, and
also about its declaration. The mentioned law et the following content: “Those who consider thelves injured in their
rights through the release of the heir certifiaaey ask the court the ascertainment or, where apipte, the declaration of
its invalidity and to establish their rights acdogito the law”.
2 De lege lata most of the evidence means issue is regulatetidivil Code. But the new Civil Code does notulage
anymore this legal institution, it represents aol@sive regulation object for the new civil proceellCode. Therefore, Law
no. 134/2010 regarding the civil procedure Codellegs the means of evidence in articles 243-382.
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The probative force of the heir certificate can betignored, not even in relation with third pastias
long as, under this authentic document:

- are realised, based on the disposition of thelar88 N.C.C., the registration of the real rights,
acquired through the inheritance, in the cadastigikter (Dobrican, 2000);

- the amounts of money deposited by the deceasdueabank units are alleged and are valued,
against the deceased debtor, the claims inhentelddosuccessors from him.

The probative force of the heir certificate can bet neglected, at least considering that it is an
authentic document, realized by a competent pubtitary and not a document under private
signature.

According to the dispositions of the article 264ggmaph (1) from the new Code of Civil Procedure,
“The authentic document is the full evidence, ty parson, until it is declared as false, regardirey
findings made in person by the one who authenticéibte document, under the law conditions”.
According to the dispositions, paragraph (2) of Hane law text, “the statements of the parties
included in the authentic document are the proufi] the contrary, both between the parties and als
to any other persons”

We see therefore that the new Code of Civil Procedake over exactly the Civil Code provisions
relating to the probative force of the authedticument.

In conclusion, the heir certificate, an authenticwment, makes the full proof until its submissan
false, in the hypothesis in which it contains peedmbservations of the public notary and until the
contrary, in the hypothesis in which it contairstaments of the parties.

Although the heir certificate, as we have showrolefis evidence against third parties, still thegy
contest some mentions of the heir certificate nailag their own rights, such as:

- the heir quality of those registered in the Giedte;
- the fact that those registered in the certifieagnot the only heirs of the deceased;

In this case, the action in annulment of the heitificate is accompanied by the heredity petitidn,
the successional assets are in the possessioa péthons listed in the certificate, respectivelyhe
action in finding the quality of heir, if the assedre in the possession of the complainant (Ghiric
1996).

- the fact that one (more) of the assets mentiaméuk certificate are part of the successionalsnas

In this case, the action in annulment of the heitificate is doubled by the demand action (Petresc
1975).

It follows therefore that the action in annulmerttioe heir certificate does not have stand-alone
character, but a complex, mixed one, which genered@sequences on its prescriptible nature. Thus,
to the action in annulment of the heir certificat#l apply, as far as the extinctive prescriptian i
regarded, the rules governing the actions that ldotibConsequently, the action in annulment of the
heir certificate for vices of consent is preschigiin the general term of 3 yeh(Surianu, 2001), and
when the absolute nullity is invoked, finding theatjty of heir, the heredity petition or the clafrom

the share of a third party, the actions are naqigtible.

11t is considered that in the judicial practice a@ndthe literature that the three years term stdas the heir that has
participated to the successional debate, from #te @hen he signed the closer given by the notadysince he was aware
of the alleged irregularity. On the contrary, as tomplainant who has not participated to the sgioral debate is regarded
(especially if the heirs presented at the notamgningly hid the existence of the others successohg) action in the
ascertainment of heir certificate’s nullity is irfidasible.
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The Proof of the Heir Quality by Other Means of Evidence

Since the heir certificate is not a compulsory meaevidence (Eliescu, 1966; Safta-Romano, 1995;
Deak, 2002; Bacaci & Coinita, 2006), the quality of heir can be proved, in sajvthe heredity
petition and by other means of evidence.

For the testamentary heirs, their quality can bavem, within the heredity petition, with the will,
especially in the hypothesis in which between thieshexist misunderstandings, not being possilde th
release of the heir certificate. Therefore, ther@se of the heredity petition is not conditionedthe
release of the heir certificate. Consequently stiecessional rights of the testamentary heirs lagid t
scope will be determined by the court.

In order to prove the quality of legal heir, the@n be used as means of evidence the documents of
civil status (authentic documents, which can belzaied only by their false registration), from which
it results the kinship with the deceased or thaispajuality.

Also, the judicial practice and the literature (Re2002; Bacaci & Coman, 2006) admit the possipilit
of proving the quality of heir, both in front of@motary public and of the civil court, by any athe
means of evidence allowed by law, as witnesselseorecognition of the defendants.

3. Conclusions

From the analysis undertaken in this paper it tedtibt the new Civil Code, unlike the Civil Code i
force, is concerned to regulate the heredity petitssue and the heir certificate. The latterristhie
light of the new civil matter regulation, the prirpamean of evidence of the heir quality. Law no.
287/2009, taking over the dispositions of Law n6/1395 regarding the public notaries and the
notarial activity, defines the heir certificate, telenines its legal effects and establishes the
ascertainment or the declaration possibility ohitdlity.

In this context, we consider that the dispositibhaw no. 36/1995 shall apply alongside with those
the new Civil Code, in fact between the two goveental decrees only some overlap and not
contradictions can be identified.

The new Civil Code confers to the heir certificlie same proving power dg lege lataTherefore,
the heir certificate, an authentic document, redasy the notary public at the opening place of the
inheritance, is a proof, against any person, lstiieclaration as false, regarding the findingsienia
person by the one who authenticated the documehtiatil the contrary, regarding the statements of
the parties contained in the authentic document.

And in the light of the new Civil Code dispositiowe can appreciate that the heir quality prooftoan
realised by means of evidence, like the will, thél status documents, witnesses or the recognition
the parties.

In the end, we appreciate that the Civil Code a&ssuais the proof of the heir quality is regarded, a
main, coherent and just regulation.
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