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Abstract: Within the article,the authc examines the crime committed in a statepofvocation,and
concludes that it representg@nsciou and deliberate response to the provocative aotpgtiedagains the
perpetrator or another person.this context, the author underlines the fact that tepgtratoralthough i

was in a strong state of agitationemotion which diminishes his inhibitory powée represents t natural
consequences of his action, whivkiseeks or accepts and wishes to accomplish, buthgatbers also the
fact that the commitmemtf a crime in a state of provocation excludes thiatentional form of that crim
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In the current vocabulary of the L 2entury,provocationcomes from the Latin worprovocatic and
will be defined as &ction of provokin, meaning a personified process through the prdivex
behavior of the victim, thus, that victim is theeowho composes a fact or an assembly of raw
about which we casay they are forming and instituting themselv(Grand, 1992, p. 86

From the point of view of the legislative technigadopted through the respective law, it car
observed that the provocation is considered bottac®mplishment procedure and éoduced
psychical result(Defferrard, 2002, p. 23

Thus, the legislator sometimes envisages a proeesioiply called “the act of provoking". For t
repression to be risked, it is necessary that kbiegb the provoker, not taking into consideratide
intention and the motive had by the carrier in otdeprovoke such an outcome or state of mind et
of a provoking nature, after which to undertake amdcommit an action opposite to a protec
interest. ..

Thus the provocation is plot which the ciminal law incriminates as a@autonomous crin?
(Carbonier, 1952be it as anateria or formal' crime, which involves a generating fact statedtmy
law and by which it is sustained to institutednecessarilya causal and injurious repo

! Civ. 2e, 8 mars 2001, D. 2001, IR 1077. Dans le msans, Crim., 29 oct. 1936, BICrim., nr. 104.
2 About this matter it is noted the fact that somesnihe provocation is elevated to the rank,autonomous crin”,
especially when it is in itself erime, but, in some cases, the legislator, in paldr, carnot punish some provocations wh
are not followed by executiofihe action of committing suicide, for example, catrime punishable, if it was not followhby
at most one attempt at such a crime
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Regarding the notion afutonomous crimaye note that in accordance with art. 431-6 of thenEh
criminal code, it is thought to be “A generatingtfaf the provocation and which accordingly may
constitute, certain public speeches or outcriegere displayed or broadcasted by any means of
transmission: in writing, picture or verbal...”, anted through a behavior directed with the intention
of provoking regardless of the public it is aimedar by the type of support it is made available
(poster, journal, etc.). In the law of July"29881 on art. 23 and 24 it is incriminated the lvédraof
consummation or of the attempt of committing thiene;, meaning that it is a provocation which is
taken into consideration as an autonomous factarsaicial disorder.

Also, the generating facbf the provocation can take place as well by aenit behavior or an
imaginable one, thus even regardless of the usadémns (show, sports game, étc.)

A classical method of peremptory exercise consatthie moment of studying a concept, of a certain
situation or behavior aimed at making heard varmeceptations which the ordinary language assigns
before examining, and to what extent the law cagstuabsorbs and shapes them according to its
interest with the perspective of offering its ovegal direction and utility.

The provocation is thus a simple mechanism congjsif two main component#t can be defined as
the intentional action by which a person, througly &gally admitted means, intents itdluence
another motive in order to establish the most fate conditions to committing a crinfPefferrard,
2002, p. 235).

The human actiorif it is accomplished, it is likely to incite sidigantly the instinctsandthe reason

of the persons, which can become determinant fntand which can be provoked by a single act or
a sum of actgDefferrard, 2002, p. 233)hich, in turn, can be of material naturé (physical) or
psychical(moral). (Boulan, 1989, p. 7; De Lamy, 2000; Dupli978). Regarding the contents of the
psychological meanaf the provocation, thegompela greater complexity.

The unilateral dependency relationship it is asgbsythe natureandintensity of the provoking act
which in turn can be variable, and thus this catitted relationship confers signification only tet
recipient of the provoking act which in a certaiayacks the will to acfMemmi, 1979, p. 32). The
provocation does not “intimidates”, stimulates.If the provoked individual's motivations would not
exist it would not mean anything else than awetimpression“and even if the action of the provoker
has been intentional it only represents@rupt intention” pressed by another person'od. From
alegal andsemantidt can also be considered aspiot”* (Salavage, 1981, p. 29)

Thus,the state of provocation generates a strong distodeor emotionof the perpetrator determined
by a provocation from the injured person or duthdisturbance caused by the process of birth. It
statedin the general sectioof the Criminal code as statutory mitigating circumstande art. 73,
letter b (provocation), as well as in thgecial sectiomn art. 177 Criminal code (infanticide) or in art.
322, paragraph 2, Criminal code (scrimmggéjrache, 1997, p. 92-93).

For example, aboubfanticide some authors (Tadevosean, 1940, p. 157-158; Borb€66, p. 114 )
believe that the assessment of this crime as hmiegof theless serious crimes, it would not exactly
be a reasonable solutio®thers $argorodschii, 1948, p. 88; $thii, 1947, p. 11) on the contrary,

! This is the case, for example, for the provocatibthe abandonment of a born child or of a chiidwt to be born (art.227-
12 paragr.1 Criminal code) or to commit safe crimesrimes through mass media (art.24, law of 29iyy1881).

2 TGI Nevers, 21 avril 1988, ciie J. Boricand,La répression de la provocation au suicide: deussprudence a la Igi
JCP, 1988. I. 3359, n. 19.

3 The material means contained by the provocatiorbeadiverse, namely of a human, natural natuce, et

4 Regalement Provocatid®) in G. CornuVocabulaire juridique Capitant, Quadrige IPUE,2. ed., 2001, p. 691
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regard the act as a cringeparated by homicide with mitigating circumstances give a proper
solution to the problem, it is essentially requitedstudy all the aspects in order to assess dtyibe
problem of themotivefor that crime according to the statepsfychological disturbanceaused by the
result of the birth. As d@eterminantfactor of the state of provocation, may be alsmestates of a
physiological natureThere is also a differentiatiobetweenthe determinatioh of the state of
disturbance caused by the birdmd the first degree murder, even when the newbbild murder
takes place shortly after birth. For this act tcclassified as article 177 Criminal code - infaiak&; it
must be established both from tpesvious behavioras well asthe subsequent behavior of the
perpetrating motherif she effectively was or was not in a state of disturleapoovoked by the birth.
Thus, it is correctly assessed if on the crimentdnticideit is proven that the mother, who murdered
her newborn child shortly after birth, did not &éth a spontaneous intention determined by the state
of disturbance caused by the birtr, if she put into effect the decisiomade before this momenibe
committed crime will be classified as first degraarder according to arL74, 175 lett. a. and d. of
the Criminal code and not the crime of infantigitevided by art. 177 Criminal cotle

In this case, the evidence adduced in the casealexy that the defendant soughtdeliberately
murder the newborn child, and for that she hasdndthe pregnancy and did not inform the medical
specialists, gave birth alone with no assistana® fanyone, then she has abandoned the child ssa le
circulated area, only after the act has been cotmthiThus, the correct legal classification ofadleis
provided by art. 174, 175 lett. a. and d. of them@ral code - first degree murder.

In terms ofaffectiveor emotive aspectgegarding the crime ofcrimmagegoverned by art. 322
Criminal code, they can be governed, in fact, asniost common cases and by some physical states
or activities. Thus, the distinction and individuation of the activity of each participant, namely

the individual acts of violence which are intertwined $uch situations, it is determined by the
common action of the two sidésough which it is materialized the subjectiveesof the crime. Thus,

the subjective position of each participant mustdyported tahe concrete conditiongjrcumstances
which affect and influencéhe qualityandthe intensity of the intentiamrough thedisturbanceand
excitementvhich accompany the conflict (Clocotici, 1979, .20

More than that, the common will and action of egurticipant cannot be detached from the
particularities regarding thasychical positiorand the concrete action of each participant. is dhse,
the will of each participant, represeritee common willof this type of crimeput which, in fact,
maintains its individual featuresthe disturbance, determined by a provocation, mastlap to the
subsequent state of excitemeapecific only to those clenched in the scrimmageas resulting an
unique disturbancevhich influenceghe subjective positioaf the provoked participants. The fact that
the scrimmage, as any other conflict arising inpbes life, determines psychical disturbanceannot

be challenged. The problem is that, in the cas¢hefscrimmage only this disturbance or other
grounds have determined the legislator to dimitfighcriminal responsibility.

In the legal literature, it has been forwarded dpéion thatthe scrimmagean be assimilated to a
mutual provocation between the participaf®®p, 1932, p.863)t was considered, in this respect, that
the legislator has regulated the scrimmage stakioth from the existence ocartain disturbance, as
well as of acommon guil{Clocotici, 1979, p. 20) of all the participants.

Otherwise it has been mentioned that the existefitke provocation will not be presumed, but, in
these situations, it has to be proved and it cabhaatonsidered as existing in the mental statexcii e

! Supreme Court, criminal department., dec. no.@6%pril 13" 1983 inR. R.D.no. 7 of 1984, p. 68.
2 Supreme Court, criminal dep., dec. no. 2067 oféviaver 1977, ifR.R.Dof. 1978, no. 4, p. 67.
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participant to the crime. In this respect in thecsglty literature it has been shown that “On asli,r
we can find a type of provocation in the strictsenf the pretence of the provocation in the Crahin
code, but more broadly, or it is hard to establistthis exchange of words, which have been edfitle
(Dongoroz, 1939, p. 557; Tanoviceanu, 1925, p..723)

More recently, the inherent disturbance of the nsotage has been characterized “by the
manifestations of violence involved, by the screaand alarm which accompany it, the scrimmage
creating a state of agitation or anxiety..." (Bult®7Q p. 676; Tanoviceanu, 1925, p. 723). Thus, in
the case of scrimmage, the psychical disturbarféersiibothqualitativeand inintensityby the state of
disturbance specific to the provocatidlocotici 1979, p. 21)Between the mitigation of the
provocation and the one on the art. 322 Crimindedbere is no identitybeingcauses differed by the
reduction of the sentenc&hus, the legislator understood to give a uniqueighment regardless of
the number of victims. In general, the number ef ¢fctims of the crimes against a person it is equa
to the number of crimes in progrégantoniu, 1972, p.124).

We believe that, in fact, in these circumstancesildidbe about adisturbance similar to the
provocationwhich, being regulated atistinct mitigating circumstance with general ajgplion, in
the case of the crime of scrimmage it can findeiggslative appreciation in a special manner.

To be more explicit in explaining the notion of posation we will bring some examples. Thus, the
fact of the defendant, a guard at a gas statioimgla conflict with some clients, of taking therling
rifle, he shoutedDown” and fired a shot which injured the victim, conggaiattempted murder. The
fact that the victim had amreverent attitudecannot be considered a provocation, accordingti@a
lett. b. of the Criminal code. The fact that théedelant has been awakened from his sleep andeubtifi
of the behavior of the victim, that he initiallyried towards the unarmed group, but, noticing the
athletic stature of the victim, considered thaishfacing an attack and took the rifle with theeimion

of intimidating, that the defendant requested ttuaig to leave the gas station, but the memberseof t
injured party laughed at him and told him that theil beat him up with his own weapon until it
breaks, it is a legal mitigating circumstance &f $tate of provocatién

If the committed act occurreafter the termination of the attack,is situated outside the self defense.
But in such a situation, if from the circumstanoéshe cause it results that the requirements peabi

in art. 73 lett. b of the Criminal code are fuHill, the court is to determine the existence of the
mitigating circumstance of the provocation, withe ticorresponding consequences upon the
punishment and the responsibility for the damagesed to the victifh

There is anitigating circumstancef the provocation provided by art. 73 lett. bin@dnal code and in
the case in which the defendant, being hit by agreand being in a state of strong disturbanceechus
by the violence exercised upon him, has turnednagjéthe author of the aggression with the intention
of hitting, but has hit another person by mistalieperson who was together with the one who
committed the provocation act.

Also, in fact, it was noted as well that in the ddyJune 19th 1977, the victim M.l. accompanied by
I.N., both drunk and armed, the first one with @chnd the second with a fork, were walking togethe
through the village of Bbulesti. Arriving at the courtyard where the defendanfAMwas, I.N. begun

an argument with him. The defendant was armed Himsth a spear made of an iron pipe 2.07 m

! The Regional Court §& criminal dec. no. 1826 of 1963, &hN. no. 5/1964, p. 171; Regional Court @na, criminal dec.
no. 449 of 1965, id.N.,no. 10/1965, p. 165.

2 pandectele Romafdmanian Pandictso. 4/2001, 156, p. 69; criminal decision no. 2B6&ay 239 2000.

% Court house of Hunedoara County, criminal decision620 of Septembef"3.977, inR.R.D, no. 5 of 1978, p. 62.
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long at the end of which there was welded a mylitaatyonet of 23 cm in length. After a short while,
I.N. hit the defendant with a fork over the handd de, with the intention of hitting him with the
spear, has thrown it at him, but instead he hasihit who was close by, in the chest.

As a result of the injury, the victim suffered ghi hemithorax pasternal penetrated wound, seatipni
the lower right pulmonary lobe, open pneumothorsevere hemorrhagic shock, which required
approximately 100 days of medical care, his lifeingesaved after the emergency medical
interventions.

The defendant M.A. appealed against the sentenke. defendant pleaded a single reason for
cassation, consisting of the fact that it was wfolgdiscarded the application of the legal mitigg
circumstance provided by art. 73 lett. b. Criminatle, the crime being committed in a psychical
disturbance state provoked by the hit from |. Nd gaking this into consideration, he considers that
is irrelevant the fact that he accidentally hit o person than the one who provoked him.

Regarding the criticism which has been formulateid found unequivocally that the defendant has
thrown the spear towards I.N. only after he hasilleeby him, a situation which has been correctly
established.

That being the case, the serious violence exerntethe defendant, who required several days of
medical care, was capable of producing that psgtldisturbance under whose influence he acted, as
provided in art. 73 lett. b. of the Criminal codée point of view expressed in the indictment af we
as in the decision, meaning that in the given 8itnat cannot put in practice the provocation, doe
the fact that the provocative act does not comenftbe victim, is invalid, given that the mental
disorder which caused the actions of the defendemt,which is in an effective state has the natfire
being provoket

In the legal practice it has been decided thatcdme when a murder victim has been caught in
flagrante delictoof adultery does not constitute a provocativeascprovided by article 73 letter b.
This text refers exclusively to the situation inigéhthe murder has been committed by the husband
exactly in the moment of catching the victim in tee of adulters:

As we can see, some of the courts confer the valuaitigating circumstance to the provocation
provided by art. 73 lett. b, Criminal code, andesthourts do not attach such significance, ashierot
cases, although it conceraguations and occurrences with different intemsitvith respect to their
influence upon the psychical state of the perpatrdiowever they were given the same juridical
efficiency in establishing the degree of guilt loé tvictim in determining the commission of the @im
(Danes, 1984,p. 20).

Thus, regarding the situation of the provocatidjystifies the mitigation of the legal responsdilgil it
also constitutes, as it has been mentioned regattim essence of the institutidhe state of strong
disturbancenamely ofexcitemenbr nervous tension, anger indignation(Bulai, 1982, p. 213-214).

The strong state of emotion generated within thentedestate of the perpetrator and which, by
weakening the power of his inhibition, explains tvéminal decision and its accomplishnientot
because he has been hit, but because that hird@dsged within his mental state a disturbance which
made him partially loose control upon his actidns,educe his power of self control, and in thegest

to commit a crime in the prejudice of the aggreg&avel, 1965, p.55). In these circumstances, the

1 Supreme Court, criminal depart. dec. no. 522 ofdd@4" 1978 inR.R.D.,no. 4 of 1978, p. 67.
2 Supreme Court of R.P.R., col. pen., dec. no. 68§ BB 1962, inJ.N.,no. 5 1963, p. 170.
3 Plen. Of the Supreme Court, dec. no. 3/1958,f, no. 5/1959, p. 83.
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committed crime is, to an extent, the consequerfcéh® unjust behavior of the victim, as the
perpetrator, althougbuilty, he would have not committed the crime,eifWould not have been in a
state of strong emotional disturbance or emoticterined by the provocative act.

On the other hand, however, it is ttensequence of the psychical attitude, educatiemtatity of the
provoked personwho was unable to control himself and respondethnoitting the crime. The fact
that the perpetrator, even though he was disturbdetgd in guilt anticipating and, at the same time,
accepting the consequences of his response, nrairiteé criminal act within the criminal boundaries
regardless of the severity of the provocative &twever, the fact that, in the absence of the
aggression which brought him into a state of deésfuibance or emotion, he would have not infringed
the criminal law, displays a lower risk to his parswhich justifies, in all cases, the mitigatidttoe
criminal liability (Dang, 1984, p. 21).

Thus the provocationinvolves a criminal acin which the subjective side is completely achieved
existing also the anticipation of the result aslvasl the desire to produce it, all these takingela
within a free, but disturbed consciousne3he emotion, disturbancproduced by the aggression
explain the violent mode of reaction and that ig/\vaktract a mitigation of the penalty, bdbes not
remove the contents of the subjective side ofiheeavhich has been completed in {Hhavel, 1965,

p. 55) The essence of the provocation stems from thetli@ttit is apsychical state from which the
criminal decision and the will to achieve it staloiging personal,with all the consequences arising
from this characterization for the punishment & plarticipants (Dae1984, p. 21).

The legal literature has shown that on provocatestablishingthe degree of severity of the facts
which affect the dignity of a person, it is impartdo take into consideration the explicit or incgli
character, the allusive or direct character ofstiadements from the person to whom he has resppnded
to a group, the relationships between the persbiise statement or imputation have been made as
jokes or in order to reprehend its recipient, tapmative meaning of the words or of the behavioa o
pejorative significance (Grigogal967 p.147-149). Specifically, it has been claimed thaannot be
considered to have been produced a serious irgademwith the dignity of the person liable to caase
strong disturbance or emotion when, immediatelgraftsulting the defendant, the victim apologized
neither in the case when the insult comes frontr@sponsibléperson or from a person in an obvious
state of intoxicatioh

It is noted the fact that byther unlawful actiont is understood any act, action or inaction camtrto
the law and presenting, both objectively aubjectivelyin relation to the author of the provoked
crime, a particular sense of severity under theipians or art. 73 lett. b. of the Criminal code:. tBis

it is meant not only an act which would fall undke criminal law, but also an action illegal and
outside the criminal law, for example an administea violation, a civil injurious act, severe of
course,susceptible of producing a strong state of distadgg of nervous excitemefBulai, 1997,
p.150). Thus, it has been rightfully consideredaasact of provocation, not only an attempt of the
victim of being provoked, but it has to take plasewell the provocation itsélf

Thus, the act of provocatiormust have produced in the mental state of the gveor astrong

! Court house of the county of Tignicrim. sentence no. 155/1970RnR.D.no. 1/1971, p. 157.

2 Supreme Courtol. pen., dec. no. 1483/1963, &nN.,no. 3/1964, p. 169.

% Supreme Court, in the composition provided in @@tparagr. 2 and 3 of the Law on Judicial Orgarimafor the Judicial
Organization, dec. no. 25/1980, @ulegere de decizii 1980 / Collection of decisi@880,p. 249 and the following and in
R.R.D.no. 1/1081, p. 70 ; Supreme Court, criminal depatéc. no. 2552/1982, @.D. of 1982,p. 225 and the following

4 Supreme Court, Crim. Depart. , dec. no. 2249/18YR.R.D.no. 6/1972p. 169; Supreme Court, crim. depart., dec. no.
64/1975, inC.D. of 1975, p.303 and the following
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disturbance or emotionlf it has not generated to the perpetrator sucleraotional state of great
nervous excitement, of revolt, indignation, angemmely of emotion, the action of the victim cannot
be recognized as having the characteristics ofoaguative act as stated in art. 73 lett. b. of the
Criminal code, being just a simple circumstanceahmitting the crime, for which the judges will
recognize or not the characterlefal mitigating circumstance.

Thus, in the legal practitét has been decided that the one who murderedhtirewho was having
intimate relations with his wife cannot benefittbé mitigating circumstance of provocation. Andsthi
is true as long as being separated in fact forng lime with no perspective of resumption of the
cohabitation, he cannot consider himself offendediis dignity as a husband. Also, the existence of
thedisorder or of the emotioandits intensity are not presented, based on a lagalmptiohin case

of committing one of the actions listed in art. [E®. b. of the Criminal code, but they must be
established, based on evidences, in each caseldnto review the state of disorder, the judibiadly
cannot report to the type of the average persaa psychical balance, but to the real person, of the
perpetrator of the type that he is investigatimgthis regard it has been decided, for examplé,itha
the defendant is suffering from organic disordersclv increase his impulsiveness, in order to apply
the mitigating circumstance of provocation, thercmoust verify if the activity of the victinteported

to the background of the defendant’s disordesuld or could not have provoked him a strong
disturbance or emotion for him to subsequently tr¢&ianoliu,1959, p. 9). In order to establish the
disorder or the emotion, its intensity and duratitime court has to take into consideratitbre
psychical particularities of the perpetrator, thelationship between the partid¢e, perform aconcrete
analysis of the mental state in which the perpetravas after the victim has committed the
provocative act until the moment of committing thieane, aspects which could exclude the possibility
of the single usef several objective criteribased on which to be decided, in an apriori manhtre
action of the victim produced or not, into the na¢rgtate of the defendant, a strong disorder or
emotion. Each time, the existence, intensity an@itin of such an emotional state must be verified
specifically in relation to all the data of the sali Thus, the absence of the perpetrator from theepla
of committing the provocative act upon another perdoes not exclude the possibility of him being
strongly disturbed of its discovérgManoliu, 1959, p.8-9).

The provocative act committed by the victim mustehaot been preceded by an aggression or a
provocation from the perpetratofhe provoked crime must have been committed upopehson
who committed the provocatidriThe rule according to which the provoked crime tmsarget the
author of the act of provocation knows erception namely when the victim has respondagd
mistakeupon another person than the aggressor, conftisaigperson with him. In such a case, the
mitigating circumstance of provocation operatef #se crime would have been committed upon the

! Supreme Court, crim. depart., decided, (dec. N6SMB72 inC.D. of 1972 p. 309 and the following., as well asfR.D.
no. 8/1972, p. 165.
2 Regarding some issues appeared in the practiteedBupreme Court with respect to the mitigatimgwrnstances of the
provocation, inL.P. no. 5/1958, p. 9; Supreme Court, col. pen. dec.1661/1962, in ,Jusia nou” no. 2/1963, p. 155 ;
Supreme Court, crim. depart., dec. no. 271/18vRepertoriu..1976—1980, p. 328.
3 See Supreme Court, in the composition provideatin39 paragr. 2 and 3 of the Law for Judicial @rigation, decision no.
25/1980, inCulegeri de decizil980 /Collection of decisions 1980. 249 and the followingand inR.R.D.no. 1/1981, p. 70
and no. 475)1979, in Culegeri de decizii 1979, 46 and the following, and iR.R.D.no. 10/1979, p. 67; decision no.
27711977, in Repertoriu de practialfabetié of 1976-1980 by V. Papadopol, M. Popovici, p. 338preme Court, col. pen.,
dec. no. 2025/1968, R.R.D.no. 6/1969, p. 170.
4 Supreme Court, criminal college, decision no. 3964, inJ.N.,no. 12/1964, p. 160; Supreme Court in the comjowsit
provided in art. 39 paragr. 2 and 3 of the LawJadicial Organization, dec. no. 50/19776Cmlegeri de decizli976, p. 284
and Supreme Court, criminal department, decisiorb86/1981, irR.R.D.,no. 12/1981, p. 109.
5 See Plen Supreme Court, guidance decision no96@/ihR.R.D.,no. 2/1979, p. 55.
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person who committed the act of provocation

Regarding thepontaneous intentiotthis form of intention is characterized by two malementsthe
decision is made in a state of disorder or emotiespectivelyjt is immediately executgd/itrache,
1994, p. 92-93) For example, the perpetrator is punched by tloéimi, thus causing him a state of
disorder, and he responds by stabbing the aggresgor knife. The murder committed under these
circumstancesvill be characterized by a spontaneous intentids.we have already sown, the same
intention exists as well in the case of the mothiko, in the state of disturbance caused by thé,birt
takes the life of the newborn, immediately afterthbi(art. 177 of the Criminal code)The
unpremeditated or spontaneous intention (also dalfgovoked) arises from a strong state of
disturbance or emotionf the perpetrator determined by a provocation ftbeninjured person or due
to the disturbance caused by the process of bitrik. statedin the general sectionf the Criminal
code asa legal mitigating circumstance art. 73 lett. b. (provocation), as well as e special
sectionin art. 177 Criminal code (infanticide); art. 32@ragraph 2 Criminal code (scrimmage)

Thus,the spontaneous intenti@onstitutesa legal mitigating circumstandeecause the decision has
been made by the perpetrator in special circumstane astrong state of disorder or emotiomhich

has an influence upon the degree of anticipatiod arll (self control) of that person, which it
diminishes, but without excluding thedso, the decision making has been determined dnses
provided by the law (provocation, birth, etc.). Foese reasons, we do not share the opinion that th
acts committed in a moment of angengeto animo)from a momentary impulsedd not leave room
for a prior deliberation in taking the criminal diston” (Dongoroz, 1969 p. 143; Brenciu, Rarescu,
1984, p. 53).

Thus, we support the opinion thatjy mode or degree of intentiomeans botlthe appearance of the
criminal ideaas well asthe deliberation in making the decisi@ven though the deliberation is
sometimegonger,while sometimes is very short (Basarab,1997, p).181

Also, in this context, we would mention as well tfaet that the crime committed in a state of
provocation, isa conscious and deliberate resportsethe provocative act, committed against the
perpetrator or another persdrhe perpetratoralthough in a strong state of disorder or emotidictv
diminishes his power of self contrakpresents the natural consequences of his actidnch he
follows or accepts and whishes to accomplish.

Having mentioned these facts, it would follow tllaé crime committed in a state of provocation
excludes thenintentionalform of that crime.

However, in the Russian (Tcacenco, 1964, p. 49goRal996, p. 30; Scuragor, Lebedev, 1996, p.
213; Borodin, 1994, p.19) doctrine, regarding gevoked crimejt has been discussed if it an be
done either in théorm of director indirect intentiorgr with praeterintention.

Regarding only the discussionponthe form of theprovoked, unpremeditated or affect{ieeacenco,
1996 p. 49; Ragor,1996 p. 30; Scuratov, Lebedev, 1996. 213, Borodin, 1994, p. 16; Tcacenco,
1996 p. 3l)intention, in general, it has been mentioned thatsupporters ahe first point of view
claimed that the issue deserves to be solved andyfarm of alirect intention,namely only in such a
form it can beaffective where it is mentioned that “The person guilty ofreoitting the crime, even if
that person was in an affective state, that pestibhcan be aware of the social dangeith an

1 See Plen Court House of Suceava county, dec.2441878 inR.R.D.,no. 2/1979, p. 55.
2 See decision no. 1035/19680f the Crim. C. of tiyer&me Court., i€C.D., 1968, p. 238-240.
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amount of volitional effortn order to accomplish certain criminal activitigddorov, 1978 p. 78-
79).

The authors o& second opinionin the analysis of thaffective aspectsf the intention, noted about
these crimes that in fact they could have been dteunas well in the form oindirect intention
(Tcacenco, 1996, p. 31Jhus it is mentioned thafhe imagination regarding the purpoappears, as
it is known, as a part of the volitional process as well as tfesire in fact, and if the crime is
committed without a qualified purpose, then no erimith affective intention cannot be committed
with the form ofthe direct intention, but with the form of indiréntention” (Tcacenco, 1996. 49;
Rarog, 1996p. 30; Scuratov, Lebedev, 1996 213, Borodin, 1994, p. 16)

Finally, the last doctrinal positiorshared by most of the authors, regarding the fdrtheintentional
affectivecrimes, it is presented as being possible onlg fiorm ofthe indirect intentionand this
because the psychical attitude of the person tawhisl actions, can be accomplished only itk
purpose of causing certain criminal results, injuries whiare explained by the fact that the
perpetrator, being in an affective state of dishmd® or emotion, aims &pbmmitting the crime
represented as sucland thusijt can overcome any obstacle in order to reachguial of revenging his
own offense.

In these situations, the perpetratires not think concretelyhat a dangerous social result will be
created,that person acknowledges what he desires to caugbet victim,namely that person is
following the purpose of getting satisfaction fregvenge.Thus in theseaffective statesio the
perpetrator it isrrelevant what will follow afterthus theintentionbeing anindirect one.The nearest
goal in these situations is only to commit the efimot to attain any results. Usually, in these
situations, subsequent to the commitment of a ¢rimest of the perpetrators have an attitude of
repentance, willingness to helgalling the policeor even one which is inadequate to those previously
mentioned, such as the one of leaving the crimeeg&dorov, 1978, p.88).

As far as we are concerned, we support the adwcdthe second opinion, mentioning the fact that
for the crime, as ®olitional elementwill be present because it exists on any conscatisity, or at
least will be a less than usual olfée must also mention that tlstate of provocatiomannot change
the contents of the intentioand, consequentheither the legal classification of the actmly in
certain cases which we have previously mentionathety art. 177 of the Criminal code (infanticide)
or art. 322, paragraph 2, Criminal code (scrimmadéyus, if theprovocationcannot change the
contents of the intention, neither the legal classtion of the act, except for certain cases, wher
could not be claimed that, even though he has lstitug victim with a knife in the chest argae
perpetrator,who wasgoverned by a strong emotignoduced by the provocative adid not realize,
because of thathat his action could have as result the deathhef victimand thus the committed
crime would not become the crime of death bfowes we could wrongfully believe that it was
claimed, but the crime of murder with direct infent In our view, we see no impediment for the
crime committed in such states to be unlikely oingecommitted also in the form of the
praeterintentional guilt.

! See Supreme Court, crim. depart. dec. no. 2092/IF9R.R.D.no. 8/1981, p. 66-67.
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