European Integration - Realities and Per spectives 2011

Re-Individualizing the Criminal

Sanctions of Deprivation of Liberty in the European Union

lon Rusu

Danubius University of Galati, Faculty of Law, ionrusu@univ-danubius.ro

Abstract: The subsequent recognition of the execution of io@npenalties of deprivation of liberty |
another Member State, other than the one of theicton, is an act of mutual trust between Membete&s
of the European Union. However, the differencesveen criminal legal norms, particularly regarding
minimum and maximum limits of some punishment priescl for the same offense, require a diffel
approach in the sense that a member cannot reeognit then enforce a sentence of deprivation efty
with the maximum limits greater than its own legt&in, for the same offense. This very sensitigaéswas
solved by adopting the Framework Decision 2008/388/ of the Council from 27 November 2008, wh
the European legislative act allows the wting Member State the iiedividualization of the deprivation ¢
liberty sentence, the goal being that the penattposed is compatible with the internal law of

enforcement state. In the implementation of Europeagislative act depositions, any nber State whicl
has recognized such a court order, based on adegadion ordered by a competent judicial body sy
re-individualize the penalty regarding its maximum itinThe examination of the European legislative
highlights also some flawthat must be corrected, taking into account thesipdiy for the executing
Member States to fully modify the applied punishimas regards both its nature and its proportigriieg in
the sentencing State.
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1. Introduction

European legislative act governing the recognitidnjudgments imposing custodial sentence:
measures involving deprivation of liberty in orderexecute them in another EU country (other 1
the suing state) is 2008/909/JHA Council Framework iflec of 27 November 2008 on t
appliance of the principle of mutual recognitioncase of judgments in criminal matters impos
custodial sentences or measures involving depowatf liberty for thepurpose of their enforceme
in the European Union.

As stated in the title, the European legislative @ovides the possibility to execute a penalty
imprisonment in the state other than the convicting, thatsthe Member State that has receive
court order for its recognition and enforcem

The penalty of imprisonment in the executing Statemeant to increase the chances of sc
rehabilitation of thesentenced persc. (Rusu, 2011, p. 561)

The execution of the sentence in a state, othin the convicting one, has the role to increase
chances of social rehabilitation of the sentenaadgns. In this respect, the judicial authoritiethe
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condemning State will take account of the persaitachment to the executing State, the fact thet th
person in question considers or not the executtateSas a place where he has family, linguistic,
cultural, social, economic ties or any other type.

Although the European legislative act was not imp@eted in our legislation, currently, if the
Romanian state is required by another EU membég sparecognize and enforce such a court, the
Romanian judicial authorities under the Europeayislative act will recognize and enforce, with
certain exceptions.

In these circumstances, the executing Member Stagethe possibility of re-individualizing the
criminal law sanction of deprivation of liberty digal to the person in question.

2. The Necessary Conditions

According to European legislative act depositiamgjer the condition that the convicted person is in
the issuing or the executing State and that theopein question gives the consent (if necessary), a
court order, accompanied by the certificate maguiEmitted to one of the following states:

- to the Member State of the convicted person’saitship, where the person lives, or

- to the Member State of citizenship, in which, altglo is not a Member State where the person
lives, the convicted person will be deported, asnsas he is exempted from the execution
under a sentence of expulsion or deportation omiguded in the court decision or in a
judicial or administrative decision or in any actitaken as a result of that decision, or

- to any Member State other than the ones mentiobedea whose competent authority agrees
to transferring the legal decision and the cedtfictowards the member State in question.

Proceeding to the interpretation of European latist act depositions, it results that the Romanian
state, will also receive such a certificate infillowing situations:

- the convict is a Romanian citizen or although i$ aoRomanian citizen, he lives on the
Romanian territory;

- the convicted although is a Romanian citizen hesduas live in Romania, but is in course of
being deported under an expulsion order as sodreas relieved from the execution of the
sentence;

- the Romanian state accepts the transmission afifldiecision and the certificate, under the
conditions other than those mentioned above.

The general rule for transmitting a court order cagpanied by a certificate is that these
documents may be transferred only with the consdnthe sentenced person. However, in
accordance with the European legislative act, thesent of the sentenced person will not be
required when the court decision accompanied ri#ied is rendered to:

- Member State of citizenship where the convictedpetives;

- Member State in which the convicted person willdeported after being released from the
execution of the sentence under an expulsion oortiiion order included in the judicial or
administrative decision or any action taken assaltef that decision;

12008/909/JHA Framework Decision of 27 November&Goticle 4.
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- Member State in which the sentenced person ha®flddche has returned because of ongoing
criminal proceedings against him which is in th&uiag state or following the conviction in
the issuing state. (Rusu & Rusu, 2010, p. 229)

3. Re-Individualization of Criminal Penalties of Deprivation of Liberty

If a Romanian citizen residing in Romania, has catech a crime on the territory of a EU member
state, after being convicted by the judicial auities of that State, the convicting state may isthee
certificate and the legal decision in the Romartaate, in order to acknowledge and subsequently
enforce that decision in Romania, without requiting consent of the convicted person.

After receiving the above mentioned documents, dbmpetent court of appeal, shall have a few
options, namely:

1. When it finds that there are accomplished aldbnditions provided by the internal legislatiom a
European legislative act, it will recognize theigial decision issued by the judicial authoritytbg
convicting Member State and it will enforce it &smMas passed; in this case, imprisonment will be
performed within the limits set by the convictinguct of the Member State, the Romanian court has
no jurisdiction to re-individualize it. We mentidhat the competent Romanian judicial authorities
shall also have the opportunity and obligation tocped to the individualization of executing the
penalty in prison. Also, any acts of amnesty, pardeill produce legal effects and in this case, the
Romanian judicial authorities have the obligatiorirtform the judicial authorities of the convicting
State. (Rusu, 2011, p. 562)

2. It will proceed to partial recognition and erdement of the decision emanating from a competent
judicial organ of the convicting state. In thisusition, the competent territorial court of appeaym
consult the competent authority of the sentencitatego find a solution acceptable to both parties.
According to the depositions of the European lagjigk act regulation, the two competent authorities
may reach to an agreement, as part of the recogratid partial enforcement of a sentence, under the
condition that such recognition and enforcement maly result in prolonging the duration of the
sentence.

Partial recognition and enforcement of judgmenitatirey to a penalty or other deprivation of liberty

measure, are not covered by our legislation. Iis tontext, the European legislation does not
expressly provide, what is the partial recognitionin other words what can be recognized as partia
We believe that the European legislator referredhto quantum of punishment and the execution
regime of the sentence of deprivation of liberty.

We appreciate that in such a case we are not irptiséion of re-individualization of sentence,
because the Romanian court will recognize for exanipe executed period by the convicted person in
the sentencing State before transferring to Romakhidang which it will be deducted from the total
length of sentence. (Rusu 2011, p. 562)

We are instead in the presence of re-individuabratin terms of the executing regime and factitie
that the convicted could benefit from (by the cdesition of the executing part of the sentence).

3. Postponing the recognition of the decision & #nthird option available to the competent codirt
appeal, a variant that does not involve specifitvities of individualization.

1 2008/909/JHA Framework Decision of 27 November&Gticle 10.
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4. Re-individualization of punishment is a last ortsthat the court may adopt, in certain
circumstances, expressly provided by the Europegislative act.

As regards the nature and the length of senteheegéneral rule of recognition and enforcement of
such penalty is the existence of double incrimoratiThe European legislative act provides other
categories of offenses for which it is not impo#esel necessity of double incrimination, only undes t
condition that, according to the law, the maximuenaity should be of at least three years.

As mentioned above, according to the provisionghef mentioned European legislative act, the
general rule is that the judgments concerning émesices of deprivation of liberty are enforcethim
executing Member State as they were ordered bydhbet of the convicting Member State. Under
these conditions, the re-individualization of tl@dion of criminal law applied by a court of anath
Member State may take place in two situations, mam&hen the applied sentence does not
correspond to our law in terms of its quantum (or ather Member State) and when the penalty does
not correspond in terms of its nature. Thus, when gentence imposed in another EU country is
incompatible with the depositions of our internagjislation as regards its duration, the Romanian
court may proceed to its re-individualization (a@dion). But it will proceed to re-individualizatio
only when the penalty imposed by the sentencintg®taurt exceeds the maximum penalty prescribed
by our law for similar offenses. The sanction beiimgjvidualized as such, it cannot be less than the
maximum penalty provided for similar crimes accogdio our internal law [article 8, paragraph (2) of
the European legislative act]. For example, no&t we will be in such a situation, when a Romanian
citizen who is resident in the country, is convicte an EU member state for committing an offense
of destruction by guilt, to a punishment of 4 yeiamprisonment. Territorial competent court of agpea
will proceed in the first phase to the recognitadrthe judgment in question, and then it will prede

to the re-individualization of the sentence. (Ri( 1, p. 563)

In this situation the re-individualization of puhiment is required because according to the prawsio
of article 219, paragraph (1) of the Penal Code,phnishment provided by the law is imprisonment
from one month to two years or fine. Noting tha thenalty imposed by the sentencing state court is
of four years, so more than the maximum sentenderuthe Romanian law for committing the same
offense, the court of appeal, within the framewofke-individualization process, shall take note of
this situation and will establish a 2-year prisentence. We note that in this situation, the Roarani
court has no other options available; it cannotnespply the general criteria of individualizatioh o
punishment under the Romanian law, or other pronisiof the Romanian law. The only criterion, for
the court is obliged to take into account, is treximum sentence provided by the Romanian law for
the offense committed abroad. We appreciate thatitidividualization is somehow inappropriate
because the court, within the individuation proceg$ not take into account the criteria estabtidh
by law, but an express provision of the Europeagislative act which cannot be ignored (Rusu 2011,
p. 563).

Although in our law the penalties are quite highjudicial practice situations may arise in whible t
penalty imposed in the sentencing Member Stateess than the minimum sentence required by
Romanian law for committing that same crimes. Beeaaccording to the European legislative act
and the special law, the situation of the convidadnot be aggravated, this time the punishment wil
not be re-individualized, following to be executedthe specified quantum in the sentencing State.
But we note that the re-individualization is notndatory for the Romanian state, the measure iself

1 2008/909/JHA Framework Decision of 27 November®@ticle 8.
2 2008/909/JHA Framework Decision of the Counciicet8, paragraph (4) and Law no 302/2004 withsibsequent
modifications and completions, article 146, parpbrél).
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left for the use of the judicial authorities. Alge@ note that the procedure described is valid for a
Member States, which are in the situation of bélregissuing or the executing state.

The second situation in which the re-individuali@atof the sentence is imposed by the Romanian
courts is where the penalty applied by a compeatentt of another Member State is incompatible with
our internal legislation regarding its nature, ihieh case the competent judicial authority (therfou
can decide to adapt the provided penalty or measusgmilar offenses in our internal legislation.
Such a penalty, after individualization, must cspend as closely as possible to the punishment
imposed in the sentencing State and thereforgguhshment cannot be turned into a financial pgnalt
under the provisions of article 8, paragraph (3jhef European legislative act (Rusu & Rusu, 2010, p
231).

As we mentioned before, in both cases in which Rieenanian judiciary bodies have made a re-
individualization of the penalty applied by a courtanother Member State, the applied sanction
should not be by its nature or duration greaten tha sanction applied in the issuing State. Tioeeef
the judicial authorities of the Romanian state, megyceed to the re-individualization of the applied
penalty by a competent court of another MembereStatly in the two cases expressly provided by
the European legislative act, both being casesaimpatibility with our legislation in the length o
nature of the punishment.

4, Conclusions

Achieving one of the most important proposed objectnamely to ensure an area of freedom,
security and justice in the European Union, inveleertainly the improvement of the complex system
of judicial cooperation in criminal matters betwedember States. Obtaining positive results in the
activity of judicial cooperation in criminal mattein the European Union can only be achieved under
the recognition and enforcement of judgments betwkkmber States. The current differences
between Member States' laws, visible differencehénquantum and nature of punishments for the
same offense or of the same kind cause some diisun terms of opportunity recognition and
subsequently the execution of punishments. In tbesamstances, it has become a necessity drafting
a new legislative act that would allow the exeaytiember States the re-individualization of
punishment in the sentencing State, under certaiditons. The purpose of enforcing custodial
sentences, in another Member State, other thaers@ng one, is to increase the chances of social
rehabilitation of the sentenced persons. AltholghEuropean legislative act has not been transposed
in our internal legislation, in accordance with fRemanian Constitution depositidrand the Treaty

of Lisbon? it will produce legal effects, being applicablettee Romanian courts. Undoubtedly the
adoption of this legislative act was necessaryiemitnplementation by all Member States will lead t

! The Romanian Constitution, published in OfficiabMtor no. 233 of 21 November 1991, revised by L 429/2003,

law which was approved by national Referendum o1198ctober 2003 and entered into force on 29 Qut@03, its

publication in the Official Monitor no. 758 of 29c@ber 2003 of the Constitutional Court Decision 3@f 22 October 2003
for the conformation of the national referendumnird8-19 October 2003 on the Romanian Constitutiaw [Review.

Following the review, the Constitution was reputidid by the Legislative Council under article 152ta# Constitution, by
updating the names and giving the texts a new ntimipen the Official Monitor no. 767 of 31 Octob2003. See article 11,
paragraph (1)

2 Lisbon Treaty signed on 13 December 2007 brougkeres of additions and changes to the existipgtigs. The
consolidated version of the Treaty on European taiad the Treaty on the functioning of Europeanddnias published in
the Official Journal of the European Union C 1115 09.05.2008. The Lisbon Treaty was ratified byrRaia by Law no. 13
of February 7, 2008 for ratifying the Treaty of hi;m amending the Treaty on European Union and tteaty on

establishing the European Community signed in Lisbo 13 December 2007, published in the OfficialnMar no. 107 of

12 February 2008.
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the achievement of the EU goals on the line ofdiadlicooperation in criminal matters. According to
the stated ones, the examination of the Europepsidéive act, leads to the conclusion that it eorg
some depositions that may hinder the activity eihcBvidualization of deprivation of liberty sentes

in the executing State.
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