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Abstract: In the present studthe authc is concerned, in the case of the perpetratorthanstates of
consciousness and mental staties! precede and accompany the external actions, yjumgifwith good
arguments the fact that guilt, astua mental process must be seen as subsequent otheftaiminal act,
namely after typical elements featureshave been identified. Consequently, the auttphasized the fe

that these states of mind andooinsciousne: occurs first, or from the beginning, in an intdrdaliberative

phase, but they are considered amttjec in the end, because they are derived from fa¢hiaking.
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Sometimesntentionrevealsquantitativedifferentiations regarding thaegree of guiltunderliningthe
higher or lower intensity of thétention; in this regard it is noted the fact that there wobk
differentiations regarding thelarity and the certainty of the representat Such differences reve
the immediate deceiinlike thepremeditatecone, in the first casthe decision to @ being prompt
while in the second case, the perpetrdeliberates and prepares the commitment of theec

Although in most of the situations the intentiorpegrs in its basic form, namely of the direct
eventual intention, there are also hypsis in which, along the specific elements of the farms, it
is added also a certain psychical state of theoawthich determines an additional qualificatiortod
intention. Thus, along the intention in its basic form, we bane,according to thetate in which the
author is at the moment of the decision makandthe spontaneous decision (unpremeditaor the
premeditated intentio(Streteanu, 1999, p. 3.

Thus, it is debatable the fa€the mental states as wiof the perpetrator could be likely to determ
guantitative differentiations of the intenti The dominant opinion is that this, most of the snoe,
not being under the perpetrator’s contrcould not be imputed to him (Dongoroz, 1, p. 115). In
cortrast, the premeditated intenticthe premeditated deceity the premeditation, provided in art. 1
lett. a. ofthe Criminal code (first degree murder) as an aggiag circumstance, it is not defined
the current Romanian Criminal code. However, French Criminal code on art. 297 shows thi
consists of th@lan (planning), formecbefore the actionof attempting to the person of a determii
individual or to the one who will be found or enotered, even if the plan will depend of so
circumstances or condition8dsaral 1988, p. 18), opinion which we consider to be the m
appropriate and fully correct.
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In the theory of the criminal law (Dongoroz, 19§9,123) and in the judicial practiget is noted the
fact that they could also be differentiated ad$er the moment of apparition of the intentisn,that
we can differentiatéhe intentions calculated in tinfeom the suddenly appeared intentions.the
same context as well, it could also be noted tlet tlaat, after theime passed after the decision
making until the beginning of the action, the deceuld have two modes such as tteiberatinus
(proposito)deceit and theepentinus (impetojeceit. Between the twthe first is the deceit prepared
in advanced which accompanies the premeditated #ue decoy, the lurcletc. - so thatthe exterior
manifestation follows after a while after the demmsmaking, during this time interval, the subject
reflecting upon the mode of action and preparing tiieans to accomplish the decision made,thed
secondwe can find on the crimes committed in a momenage, pain, emotiorgtc, thesis in which
the action follows immediately after the resolutiadopted by the perpetratoflhe spontaneous
deceit,it is also shown (Dongoroz, 1969, p. 123), can ésa result of passionbut it can also be
identified oncalm personsin the judicial practiceit has also been decided that giremeditation
means the fulfillment ofwo conditions:on one hand, the decision making which must peaedime
the material activity, and on the other hand, tfasision, previously made, has to be materialized i
certain activities of preparation of the crimsuch as obtaining information, acquiring the means,
seeking accomplices, stalking the victim, drawimng ¥ictim into a trap, etc.

Other authors call thepontaneous decedts beinga simple deceitandthe premeditated decedts
being aggravated deceitp this adding as wethe attenuated deceit (the provoked ded@ititoniu,
1976, p. 145) In the same context it is noted the fact thatthia Romanian criminal law, the
premeditated deceit constitutes a special aggrayaircumstance (art. 175 letter a, of the Criminal
code) or at least it can be a legal general aggreyvaircumstance (art. 75 paragr. 2 Criminal code)
Likewise, ibed ration,it is brought the example of art. 221-3 of the NEémench Criminal Code in
which the murder committed with a premeditated intentios consideredn assassinatiorAlso, the
premeditation is an aggravating circumstance ag imethe case ofthe crime of tortureand in
barbaric actsas well as in the case of some violent crimes @#8-8, art. 222-10, art. 222-13.)
(Merle, Vitu, 1997 p. 274).

As a summary of all the previously mentioned famtgiarding thdorms, mannersr degreesof the
intentional criminal guilt, we consider to be catréhe opinion according to which both the o$¢he
formation mode, the duration of their formatias well asof the circumstances in which they are
formed(Biro, Basarab, 196%. 136) refers ratheo the degrees of the criminal intentiandnot to its
forms or modes.

As correctly argued, the circumstances of formafimnthe intention, cannot be considered as its
criteria of individualization intalegreesbecause it determines, along with other caubesmode of
formation of the psychical processes from the aaatef intention, as well as their developmentia t
consciousness of the subject; they only createetheental states favorable for maintaining it inie h
consciousness and of making the criminal decisyenhthese degrees and situations must be valued
more highly in relation tthe moment of their formation.

The author mentions, correctly, that only the monaériormation of the intention is a criterion fibg
distinction into degrees is a unilateral one, beeatimarks only the beginning of its existence as a
form of guilt,seen from a final point of view of the criminal iact. This criterion places emphasis
only on the duration of development of the psydhpracesses in the consciousness of the subject,

! Supreme Court, crim. depart. dec. no. 446 of 18VR,R.D.,no. 8/1974, p. 70.
2 Supreme Court, crim. depart. dec. no. 446 of 18VR,R.D.,no. 8/1974, p. 70.
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although, in a correct manner, it is also notichd fact that it would be only a criterion for
distinguishing it unilaterally into degrees of intion (Mircea, 1987, p. 11). While the real quaattite
distinctions of the intention, will be made both the mode of formation of the processes of its
contentsandby their duration of existence in the consciousmésbe subject.

The author also notices the fact that, in theditae, it has been mentioned thia¢ premeditated
intentionit is usuallymore dangerous to societigan the situation in which it has been commitied
similar crime, but with an affective intention. Hever, contrary to that, the same author notices als
the fact that in the literature existed a concelpictv asserted thahe person who decides more easily
to commit a certain crimavould be more dangerous (the unpremeditated irdahtihan onthe
premeditated intentiowhere there is éonger amount of time and in whicthe subject decides with
more difficulty and with more subjective effarfgon committing the crime (Mircea, 1998 85).

We appreciate the fact that, tre premeditated intentioit,is mistakenthe existence of the intention
with making the criminal decisiorRremeditationexists when the decision of committing the crime
has been taken in a staterefative calm, after a longer deliberaticas opposite to the usual mode,
regarding the action which will be committed, oe time, the mode and the means of committing it,
so that there are more chances to produce theckmeand desired result, because from more possible
options, the author seledtse one which is least riskgr him, more precisely, which is more difficult
to be discovered. The premeditated intention (tleeneditated deceit) or the premeditation provided
by art. 175 lett. a. Criminal code (first degreerdan) as an aggravating circumstance, it is ndhddf

in the current criminal legislation. The Frenchr@inal code, in art. 297 shows that it consistshef t
plan (planning), formed before the action, of afiéing to the person of a determined individual@r t
the one who will be found or encountered, everhd plan will depend of some circumstances or
conditions.

Related to its contents, in the doctrine and praatif the criminal law, there were outlindb points
of view. According to one of thenthe premeditation has an objective charadbeccause it is not
enough to pass a longer amount of time betweerdé¢leesion making for committing the crime, its
executionand the existence ofstate of relative calmjut it must exist alsmaterial actsor spiritual
acts of preparation of the crimghich make the result to be concrete, namely, éf gheparation is
missing, the deceit is not delibeﬁa(éDancea, 1999, p. 189; Ripeanu, 1969, p. 97-98p€x, 1969,
p.152; Vasiliu, 1972, p. 86; Loghin, 1974, p. 1281Silaghi,1992, p. 11; DagpePapadopol, 1985, p.
137; Tanoviceanu, 1924. 253)

According to the other point of view, which we shas well, premeditationas a purely subjective
characterand consists o& longer deliberatiorthan the usual one and a state of relative calm
regarding the action (inaction), time, place andimabaccomplishment, as well as passing of a longer
amount of time fronthe decision making until its application in order exist more chances for the
action to produce the desired resu(Biro, Basarab, 1963, p.136; Basarab, 1977, p.Ns&ylescu,
1995, p. 48-51)When a decisiois immediately executed it cannot be considerechpditation,even
though, concretely, the development in time ofdbigon would take longer.

Even though in many cases the intention is extegdrby material or spiritual preparation actbey
are not related to premeditation, but ardy means with which its existence is prowdnch remains

! Plen. Supreme Court, guidance dec. no. 2/03.026 {9npublished); Supreme Court, c.depart., deei4toof 19.02.1974,
in R.R.D.no. 8/1974, p.70, which in fact refers to provihg premeditation; dec. no. 1554 of 09.11.1978RiR.D.no.
2/1979, p. 67; dec. no.181 of 01.02.1975Cm./1978, p. 386; dec. no. 862 of 24.04.198FRiR.D.no. 2/1986, p.79; C.S.J.,
crim. depart., dec. n0.1047 of 21.09.199MieptulLaw, no.12/1991;

2 Supreme Court, col. pen., dec. no. 433/195T,. I of 1957, p. 432 and the following.
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only an internal, exclusively psychical factor. Fxample, it can be proved that X premeditated the
commitment of the crime because he stated, in thgepce of more persons, that he will commit the
crime without being actually prepared to commitTibus, X has in his care a person suffering from
general paralysidor several years and decides to suppress thadpdry not providing food an care,
which he does, and the ill person dies. In ordeoimmit the crimét is not necessary to make any act
of preparationbeing a crime which can be committed by omissibit.Wwould be otherwise, it would
mean that the crime of first degree murder (agdemjaas a result of the premeditation would only be
committed by action, which is not accurate.

Also, although there may be specific acts of prafdam, we are not in the presence of premeditation.
For example, the perpetrator, after he found thidegakiosk burnt and suspecting that the authas ar
the two victims, he decided to take revenge. Attt he went home, armed himself with a hammer
and left to the place he knew he would find on¢hef victims to whom he inflicted a hammer blow
and then he pursued him running, up to his couttyenere he continued to inflict hammer blows.
From there, the perpetrator went to the houseebther victim and inflicted hammer blows as well

In another case, the perpetrator, in order to rgedmns father who has been hit by one of the vigtim
armed himself with a knife and came to the placenehhe withesses believed that one of them was
the man he was seeking. Finding out who was theaprit he went to his home, after having
consumed a quantity of alcoholic beverages, an the committed the crime.

It has been decided thatot being in the situation of meditatimggarding the commitment of the
crime, upon the time, place and means of revendeesan of the legal consequences related to the
decision madéBasarab, 198%.136) wrongfully the court has characterized the act cdateohby the
perpetrator as being first degree mufd@ontrary to the reality, it has been argued Heatdid not
meditated” since “meditation” (deliberation) i& moment of the intentionmmore so while,
subsequently, it is about “the decision made”. Whildecision can only exist with"meditating”. This
observation is valid also regarding the “delibedseeit".

In another case, the perpetrators have agreetieasuggestion of one of them, to beat the victim,
without deciding from the beginning to murder thetim. In this purpose, armed with pieces of wood
taken from a fence, they inflicted severe violdiois on the head of the victim causing a head ynjur
which lead to the victim’s death

Sometimes fireparation” can take place exactly during the depment of the criminal activityror
example, the perpetrator takes a stone or any dluet object at hand, with which he strikes the
victim whom he has attacked before without using amject, or the provoked person reacts
spontaneously and uses an object at hand.

Thus it has been considered that there were nididdlthe conditions of premeditation because the
perpetrator commits the crime in an accidental regrimetween the two phases of the conflict passing
only a few minutes,ifisufficient time for the perpetrator to have refkd(underlines M.B.) regarding
the commitment of the crimeThe motivation is unreal because, if he would havebeen meditating
upon the crime, then there would have been noftiotenin fact, the conflict between the perpetrator
an the victim appeared near the house of the patpeiwho, in order to take revenge, entered into h

! Supreme Court, crim. dep., dec. no.1554 of 09978 1inR.R.D.no. 2 of 1979, p. 67.
2 Supreme Court, c.dep., dec. no. 493 of 12.03.1i830,R.D.no.1 of 1981, p. 69; i€.S.J.crim. department., dec. no. 1014
of 09. 06.1993, ireptulno. 7/1994, p. 99.
3 Supreme Court, crim. dep., dec. no.97 of 17. Q791inC.D./1979, p. 392-394; i€.S.J, crim. dep., dec. no. 1047 of 21.
09. 1990, irDreptul n0.12/1991, p. 104.
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home, took a knife and begun pursuing the victifliciing several blows, but the victim has been
rescued by emergency surgical intervention. Theergommitted under these circumstances, must be
classified as simple attempted murder.

The premeditation has to be proveand this is made, in most of the casegh the aid of the
preparation acts, but without limiting itself toat) because it can also be proven with other exdden
Otherwise, it would be limited the principle of édom of the evidences from the Code of Criminal
Procedure (art. 63).

To admit that the acts of preparation — as actsesylent to the criminal decision making and which
constitute evidences — are part of the intentieads$ to their being mistaken with the object of
probation itself (with the guilt which is to be pem). Also, in this case we would be in front of an
exception from the rule of not punishing the adteparation, established in our criminal code,
which is inaccurate.

All authors, with no exception, when analyzing floems of the intentional crime, admit that the
preparation acts are part of the external phasetakel place after the criminal decision making
(resolution) which concludes the internal phasendsdts final moment. But, everything that it is
happening after the decision making, is nothingeriban its exteriorization by acts of preparation o
execution, yet only the executed ones fall undeiirtbidence of the criminal law.

We consider that, if in a future criminal legistatiwill be accepted thebjective theoryit would have
to be seen as aggravated not the premeditationthieupreparation of the murder. This way any
discussion would cease, and the solution wouldgall

When other crimes than those provided in art. EI6 & of the Criminal code, are committed with
premeditation, they will be able to be retainedhry court as a legal aggravating circumstance {&rt.
paragr. 2 Criminal code). We consider that sommesi cannot be committad their simple form
(basic), but only with premeditation, which is, ilmcfily, a part of the contents of that crime, for
example the most of the crimes against the secoiitiye state.

It is necessary to be noted the fact that, orpteeneditated or plannectimes, in the real practice are
not so often encountered. In the opinion of theeetsp very carefully planned are the crimes for
material profit (54% in the opinion of the scietdigand 49% in the opinion of the practical workers)
the violent murders (23% and 30%), respectively®ahd 4.1% robberies.

Regardingthe incomplete and faulty planningis explained by not knowing the circumstances in
which it will be necessary to act, incomplete imfation regarding the crime and the victim, the
limited intellect of many of the criminals, the tstg of stress at the moment of committing the csime
and others. (Cudregaw, 1998, p. 53)

Those mentioned above do not refer to the orgargzeae, whose structures, within which very well
trained persons deal with the planning of the apmrg, and sometimes specific sections are created
(lvanov, 1996, p 330). Thus, it is obvious that the detection arel diestruction of these criminal
plans, is one of the most important issues of eranprophylaxis of the criminal law.

From some data of theriminology which studies the process of planning of the cramd of the
decision making, it has been evidenced severaimopti criteria of the criminal plan which lead into
action the perpetrators. Analyzing the cases ehitibnal murders in planned form, a series of Gate
concern: rapidity of attaining the proposed go&b4efficacy in 45.5%, success in accomplishing the
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planned actions 36.3%, safety and security of gmpgirators 18.12%, and in the crimes of robbery
the efficiency of the criminal plan is higher th@®% (Dubovic, 1971, p. 154-155).

As it can be observed, these aspects which stugypithcess of planning the crime and of decision
making cannot regard the crimes committed by negtig (Cudregev, 1998, p. 55).

Thus, leading himself by certain motives of thedetrr, the subject reflects upomwdel of activities
and thismakes possible a certain criminal plarhich takes into consideration the affective atpec
and certain impulses for which the motive of bebrais a momentary feeling of the subjective factor
(Cihartwvili, 1958, p. 327)

The planning of the crimig in turn constituted of a number of operationd stages (Miller, Galanter,
Pribram, 1965), and in this respect, it is firdevantthe purposeof the criminal activity, the object,
methods and means of committing the crime, foregeer prediction of the eventual difficulties
which the author can encounter on committing thmiol act, as well as creating a certpattern of
future behavioral activitie§Cudrevev, 1998, p. 48)

Thus premeditation mears,decision made, exteriorized and maintained aeunilder the control of
the perpetrator’s reasoning,state of mindvhich is capabléo allow him to reasonably assess the
future activity with its consequencéderefore not only the passing of an amount of time since the
decision making until its accomplishmeneates premeditation, but alde creation of the necessary
conditions in order to produce the result, the pEent meditation in cold bloagpon the possibilities

of accomplishment and upon the consequences dfeitision made

The premeditated intention (the deliberated dedsithe legal aggravating circumstance of the state
of premeditation. The premeditated intention isatiéd on a diametrically opposed position towards
the unpremeditated intention. Thus, in the casthefpremeditated intention, the author takes the
decision in a state of relative calm, and until thement of its execution passes a longer amount of
time. Of course, for the duration of this time mt#, the criminal decision is maintained and even
consolidated.

The commitment of a crime characterized by preragglit intention means, usually, both the analysis
of all variations of being committed as well aspteparation, regardless if the preparation takes t
form of some material acts — acquirement of insenits, or intellectual — collection of informatidn.
should be noted, however, ththe premeditation is not conditioned by the perfamge of some acts
of preparation because it is possible also in the case of someesrivhich are not susceptible of such
acts. For example, in the case of a crime commitiedmission - the murder of a newborn by the
mother by not feeding it — it is not possible tafpen material acts of preparation, by the crime is
usually premeditated.

Therefore, it can be asserted that the acts ofapagipn do not consolidate the existence of
premeditation, instead they help provirfg(Mantovani, 1988p. 340).

The premeditated intention draws an aggravatiorthef criminal liability in comparison to the
intention in its basic form, proving a more pronoe effect upon the value protected by the criminal
law. In our legislation, the premeditation appeassa legal aggravating circumstance in the case of
murders, but it can be retained as legal aggrayatircumstance also in the case of other crimes,
according to art. 75 paragraph 2 Criminal code.

! Supreme Court, crim. col , dec. no. 2848 of Noventg® 1967, inR.R.D.no. 4 of 1968, p. 173-174.
2 0n the contrary, G. AntoniGomentariu / Commerin Codul penal comentat 2 The Criminal Code CommentpdB2.
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We cannot agree to the assertion made by somerauthour doctrine, that both tlrect intention
and theeventual intentiorcan take the form of the premeditated or unpreratstitintention. For
example, in the state of provocation (characterimed spontaneous intention) it can be committed no
only a murder with direct intention, but a murdethweventual intention as well (Streteanu, 1999,

p. 375).

As far as we are concerned, we support the opiaégording to which the two forms are specific only
to the direct intention (Basarab, 1988, p. 182). &¥asider this to be correct based on the fact that
specific to the direct intention is the volitionasychical process - the desire. And that is why the
subject premeditates before committing the crirtactly in order to satisfy his pursued wish or will
namely for accomplishing his own purpose or netgssi

On the other hand, the situation of the eventudhbtya psychical state of insecurity or hazard
manifested by the perpetrator, or the perpetratempditates, plans the commitment of the crime
exactly in order not result from its achievemetmeotundesirable events for him.
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