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Abstract: This paper presents an analytical view of the cphoé hardship as described in Art.79 CI¢
Art.8:108 PECL and Art. 7.1.7 UNIDROIT Principles,contrast with certain legal systems. The purpafs
the article is to analyze the possibility of applythe provisions on hardship from the UNIDROIT Prpies
in order to release a party from its contractudlgaltions although the CISG is the governing lawtiud
contract. The paper begins with the demarcatiothefprinciple of pacta sunt servanda, anctity of the
contract, in connection with the concept of hargsttius being avoided the burden bearing of suciheage
of circumstances only by the party on which itdallThe paper goes on to describe the requiremedtshe
consequences of the djgption of hardship according to the above mem@rnnternational instrument
pointing out certain differences between four intaot legal system
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1. Introduction

In the Roman Law, if contractual performance becanmossible for both parties, the principle pe
sunt servanda could be eluded. In the same maifirparformance became impossible only for «
party, he was no longer bound to fulfill his obligas asong as he proved the lack of negligenc:
fault in performing the contract.

Despite these exemptions, the founding principfeRaman law, the sanctity of the contract and
formalism, converge towards the rejection of thedblip theory Nevertheles, if the burdensom
obligation could be fulfilled, thus not being impdse, one could invoke the clausula rebus
stantibus. It was considered that the contractained an implicit provision according to which -
main elements of the contract hio remain unchanged@he Canonic Law was actually the one 1
accomplished the transition towards the modernpeets/e of contractual dynamics. The star
point in founding the paradigm of the hardship tgemas the dichotomy ju-legal. The just corept
represented the application of the equity principlehe Church and the legal concept corresporul
the governmental power. Between these two conceptsoncret-abstract correspondence
individual-general one was establist The constant incoitency of these legal concepts generat
paradox that could be solved only through a judbirtifice: a contractual mechanism that wc

! Cicero: ‘si glaudium apud te sana mente deposuerit, rejpsenens, reddere peccatum sit, officium non res.
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guarantee the application of the law both just legal’ This mechanism was widely spread as rebus
sic stantibus, linked to the principle of sanctfythe contract.

After the 19th century, having as background thbetal doctrine, the principle of the parties
autonomy of will is propelled as a main contradeipreting rule. That was a consequence of the
influence of the political, economical and sociga Thus, the literal content of the contract iega
the value held before the instill of the just oir feoncept in interpreting the contractual provisio
The tendency was either to abandon the concepelnisr sic stantibus, or to severely narrow its
application. The sanctity of the contract theorg tquale comes forth due to the decay of the just
principle, owed to the constant intemperances iterjpmeting the contracts. Therefore, on the
background of this general will of protecting theegrity of the economic circuit, the principle rgbu
sic stantibus was outlasted only in InternationablR Law? The purpose of the hardship theory
consists in reinstating the interest of performtimg contract affected by a severe unbalance thritssigh
adaptation. In modern law the hardship theory ipdrtant especially in the financial and economic
areas.

2. TheHardship Theory

The Hardship situation is generally defined assih@ation in which, during the performance of agon
term contract, certain events occur without theigsirfault and these events lead to the fundanhenta
change of the contractual elements taken into dersiion at the conclusion of the contract. The
hardship situation generally occurs either duertanarease in the performance costs of one of the
parties or due to a minimization of the value af ttounter-performance. Hardship situations can be
defined in three manners: from a synthetic pointiew, an analytic one and a hybrid one: a mixture
of the above. From the synthetic point of view, flaedship situation lato sensu can be any event tha
would jeopardize the performance of the contra¢héninitial terms. The analytic point of view take
into consideration, in an exhaustive manner, al siiuations that may lead towards a contractual
imbalance. But because both of these definitiook &ther thoroughness or generality, a third ane i
therefore preferred: a combination of the genemsidejines in defining hardship and of non-
exhaustive, indicative examples. First of all, Hadship situation may be an application, a specifi
modality of clausula rebus sic stantibus from teoty of international contracts, according to Whic
the substantial changes of the circumstances whaxh towards the conclusion of the contract may
generate the contracts' revision or suspensionehhatess, the hardship may be considered as being a
custom or a usage of the international commerceoiting to art. 9 CISG and art.1.8 Unidroit
Principles, the usages are trade practices widalyasl and known, which are respected in a certain
branch of activity. We have to point out the fabhtt the general principles and the usages in
international trade are actually the rules thatrdethe lex mercatoria. An important development of
the hardship notion determined by the dynamicshefihternational contractual practice and of lex
mercatoria has been established. Also, the existeh@a gap between the non-national solutions and
the national ones has been admitted. The hardshipnnexpresses in fact the modernized concept of
the omnis intellegitur rebus sic stantibus.

1 St Augustin: "semper subintellegitur haec condlisiores in eodem statu manserit’(...)"quod propi@vum casum novum
datur auxilium”; St Thomas d’Aquino”si sint mutat@enditiones personarum et negotiarum” Summa Tlygcdo 2.2,
ql10,a,3, 4, d, 5.

Z|n art. 62 of the Viena Convention, 1968/69.
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Nevertheless, the revision of the contract will netessarily reflect the loss suffered by the aygd
party. During the process of contract revision,reva@ngle provision will be considered, including
those regarding the value or to the amount to wtiiehparty is held to sustain the contractual rigks
different nature or derived from different causBserefore, not the gravity of the occurred chariges
the most important, but their impact on the cortralcelements, this leading towards the substantial
alteration of the contractual provisions. The hhiplsase is therefore described not in an absolute
manner but in a relative one, by applying in cotwthe hardship situation to the contract's pransi

3. Conditionsfor the Hardship Application

Before fulfilling the necessary conditions, certpie-conditions or premises must be met: the ldck o
fault of the debtor, the absence of a contract tadiap clause and the licit character of the catisa
non-performance. The debtor’s lack of fault mustelbaluated in an objective manner, corroborated
with the absence of bad faith in the debtor’'s catdum the case of concurrent fault, in other wards
the hypothesis in which, in addition to the delstofault in producing the contractual changed
circumstances, an external act occurs, the situatitl be solved by ascerting the causality link
according to civil law rules or through partial @mdnity, according to the criteria invoked for force
majeure.

The absence of an adaptation clause or its inefitsi derived from the different nature of the ceder
risks or from the disproportionate effect of thewted risks makes the hardship theory applicable.
But the presence of such a clause leads towardsgpécation of the principle of the parties’
autonomy of will, thus excluding the hardship theapplication similarly with a positive competence
conflict. The rules of contractual hardship stdtattthe aggrieved party will be held liable both fo
minor risks, which do not severely imbalance thatrtual economy, but also for the major risks
that lead towards the breach of the contract takenaccount by the parties at the moment of the
conclusion of the contract or for those that depgmt¢he contract’s nature.

More conditions must be fulfilled to apply the hsingp theory. In this perspective, the disruptingrev
must either occur or become known to the aggrigaatly only after the conclusion of the contract.
Also, the aggrieved party must have been in an atibge impossibility of acknowledging the
possibility of the event’s occurrence at the momahthe contract’s conclusion and the event must
have been beyond the aggrieved party’s controimRtds standpoint, the party must have not made
any admission of liability in case of the eventtcorrence, neither explicit nor implicit; moreovitr,
must not be incident neither an error nor a lesiurt. if the aggrieved party knew about the event’s
possibility of occurrence when the contract wasctaied and took no protection measures, it is
considered that the party made an implied commitnoérthe risk generated by the occurrence of
contractual imbalance. The unforeseeable charattére event is not actually a feature of the event
itself, but it's referring to its result upon thentractual economy. It must be analyzed at the mome
of the event’'s occurrence as it expresses a relasivicto sensu unforeseeable event. The hardship
situation may consist in the occurrence of an w¥eeable situation or unforeseeable effects having
particular feature: neither insurmountability noesistibility are sufficient conditions for thevision

of the contract. The nature of the event leadingatds contractual disproportion it is rather irvalet

at a first view. But the stricto sensu analysishef hardship generating situations points out itinege
events have a financial or economical origin, theig the case of the pecuniary obligations and not
the case of every patrimonial obligation.
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However, in the juridical literature the opinion® dighly divided. It is therefore discussed whethe
the nature of the event must characterize the itotng¢ situations or the effect produced over the
contractual economy. On one hand, the previous iaddpendent existence of such situations
constitutive or exclusive of hardship has been etingrounding this point of view on the assertion
that such a situation actually consists of an edenved from the addition of more hypostases. i@n t
other hand, the conclusion was reached that sammisins could be found, regardless of their nature
which could constitute the premises for hardshiglieation.

Despite these discussions, it is considered tlah#ture of the unbalancing event is not as impbrta
compared to the economical or financial direct @ffen the breach of the contractual equilibrium.
(Zamsa, 2006, p. 98) However, the nature of thentewan have a general character represented by
different political, economical or technical circatances, unforeseeable for the parties at the
conclusion of contract. The event must be extexmtie parties’ will. Therefore, the occurrencetad
event must be beyond the control of the aggriewvatlypwhich must not be in the situation of non
performance at the moment of applying the harddiéory. Moreover, the breach of the contractual
equilibrium must have certain intensity in companigo the contractual economy, this being also
relative criteria. Nevertheless, the bearing oféffects only by one contractual party is a sulasidi
subjective criteria, and the condition of contrattequity being interpretable. (Sitaru, 2008, )65
order to enable us to discuss about the effecthefapplication of hardship theory we must begin
from the doctrinal classification of the notion ‘@bligatory contractual content” and “obligational,
compulsory or bonding content”. (Zamsa, 2006, p. B3 contract’s effects consist in the creation,
the modification or the annihilation of rights. Rrdhis point of view, we must restate that the raxtt
may not generate only obligations, aspect whicaxismplified through the translative or extinctive
contracts that do not generate obligations stgettsu.

However, through the “obligational or bonding caonte one can designate the total amount of
obligations derived from jurisprudence even thotlgky are legally consecrated. As an example we
indicate the application of the principle of goa@itti corroborated with the principle of negotiatiof
parties’ cooperation and security of the civil gitc The contract revision during its implementatie

the main effect of the application of hardship tlyedts amendment may be done in a contractual,
legal or juridical manner, thus avoiding the codtsabinding character. Nevertheless, it is stated

this amendment refers to the quantitative altenatib performance and not to the qualitative one.
Firstly, the aggrieved party may ask for negotiadicthe request must be immediately issued and must
contain all the reasons on which it is groundede Trtiroduction of this request does not entitle the
party to ask for the suspension of the performarfidbe contract. Nonetheless, the parties may tinser
different clauses that define a maximum term fogatiations. If an agreement is not reached after
such an unequivocal term, the contract can be adsge However, in case of delay or insufficient
communication from the aggrieved party, even thotingh conduct is not sanctioned, it will be taken
into account during the phase of checking the d¢od for the application of the hardship theory,
being capable of altering its retroactive effedheThotification must contain the description of the
altering effect of the event and of the consequermesr performance. By notification, the party
expresses its intention towards the applicatiorhafdship in order to obtain the revision of the
contract. Nonetheless, if the contract contains @ayse regarding the suspension of the contract
during negotiations, this will be applicable. Thdigation for negotiations (Cedras, 1985, p. 265) i
an obligation of diligence and its failure does dsregard the contractual provisions; even thatigh
is strongly recommended the good faith negotiaiioorder to obtain the adaptation of the contract,
the parties cannot be forced into reaching an ageatas a result of the negotiations.
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The non performance of the obligation of negotmtivay consist in an unjustified refusal of taking
part in the negotiations or by attending them widigplaying an attitude of bad faith. The party
distressed by the nonperformance of the negotiabbtigation could demand the temporary
suspension of the contract on the grounds of eixepin adimpleti contractus, or request the
termination of the contract and the indemnity ameériest payment by the liable patty.

Nevertheless, if the negotiating refusal is duethe fact that is a serious doubt regarding the
application of hardship according to the case’suritstances, the judge or the arbitrator will essabl

if the conditions for the hardship application &uHilled. The contract adaptation may be realized
different ways: by the modification of the main igation’s object, by the changing of the
performance or of the performance term, by creatiegy obligations or by suppressing certain
obligations and in the meantime by creating diffiérenes. In this last case, if by interpreting the
parties’ intention the will of substitution by objechanging does not result, the initial contraaidh
good, altered after the occurrence of the hardsiiftion. Still, the parties can insert in the ttact
some provisions regarding the necessity of reamgearito force of the previous contractual provision
in case the hardship situation ends. (Florescu &WR&009) Nevertheless, if the negotiations fail,
despite the fact they were conducted in good f#ith performance of the contract either continnes i
view of the initial established terms or the coctria terminated. However, the parties have reeurs
to the courf. The court may either ascertain the terminatiothefcontract at a specific date or adapt
the contract with the purpose of reestablishingctir@ractual equilibrium. Following the negotiatson
an additional act or a new contract can be condudecording to the parties’ attitude, the cours ha
more options at its disposal. It can decide thenitggition of the contract or its adaptation in thases
establishing the hardship situation if the coumi@ity does not recognize the hardship situatioim or
the case of unjustified refusal of negotiatingboéaching the cooperation obligation and good faith
negotiation or if the parties can not reach an exgent about the established hardship situation.
Moreover, the court can impose to the parties girband carry on negotiations or it can confirm the
contractual terms and reject the request for thision of the contract. Nevertheless, the partes c
appeal to a third party in order to solve the mmafflis third party can be an arbitrator, a medican
expert or a legal adviser. On one hand, the lasketlcan suggest to the parties a solution for the
adaptation of the contract, for its terminationfor its maintenance in accordance with the initial
contractual terms. It should be noticed that thiggestion is not binding for the parties and it is
subsumed to the alternative dispute resolution atth On the other hand, the arbitrator issues an
arbitral award in solving the dispute; this awarddecision has a jurisdictional character, bindioig

the parties. Also, if the parties have insertethancontract a general arbitration clause, it iemoed

ex oficii over the hardship clause.

First of all, the arbitrator has to analyze thesetice of a hardship situation. If this situatianmot be
established, the contract stands. But if the h@pdsituation is identified, the arbitrator will iite the
parties to negotiate in order to adapt the cont@enerally, the arbitrator does not have to gng a
resolution but he has to decide the applicable®law.

4. Different Legal Systems

1 |cC Hardship Clause 2003.
2 Deleanu, S, “Hardship clause” RDC, 9/1996, p. 141.
3 Maskow, Dietrich (1992). Hardship and Force Maged0 Am.J.Comp.L., at 657 et seq.
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Because the parties have the possibility choosin@pa contractus a national law, the regulation of
hardship or imprevision theory in different natibteav systems must be taken into consideration. In
the German legal system, the hardship theory waslaged in the year 2000 in the German Civil
Code, BGB, art.313, having its origins in the '2@tbnetary crisié.According to the German law, the
legal basis for hardship theory is in fact the ppie of good faith and the interpretation of the
contract in the “fill in the gaps” manner, in caadt with the possibility of invoking the abuse ights.

Because the contract is the law of the partiesjutige is held with regard to the contract as anise
towards deliberation. Nevertheless, in case ofrectial gaps, these must be filled according to the
standards utilized by the reputed traders. On thercside, the risk allocation is regulated eithgr
using objective criteria like the dimension or #wivalence of the contractual imbalance, or thihoug
an objective interpretation of the contract. Theref in case of a hardship situation, the court is
entitled either to terminate the contract or topada in order to equitably allocate the unforeseen
excessive burden. In the American legal systemcaneobserve the existence of twin theories: fifst o
all, the impracticability of performance theory attte frustration of purpose thedryThese two
theories have a certain resemblance due to thetgféé their application: either the suspension of
contractual performance or its termination. Thawe lowever differences more important than these
similarities. In case of frustration, the eventattioccur make the counter performance worthless
whereas in case of impracticability one may obsegitleer an impossibility of performance or an
increasing burden in fulfilling the contract. Wetline the fact that in case of frustration one part
may avoid the performing of the contract by payingemnities. (Schwartz, 2010, p. 13) The
frustration theory applies only in case of extrawmady and unexpected circumstances, in case of a
radical decrease of the counter performance angedtates in the advantage of the parties that must
give money in exchange, absolving the party for clwvhihe counter performance value became
worthless during the performance of the contraetwben its conclusion and termination. This theory
was founded on the idea of gap filling, thus atténgpto supplement on the basis of what is equitabl
and reasonable what the parties would have insantéloe contract if they would have foreseen the
occurrence of the unbalancing event. (Horn, 198%5mnd the next)

The frustration proof is obtained by pointing ol tpurpose sine qua non for the conclusion of the
contract and by certifying its total or main fragton due to the occurrence of an extraordinary,
relatively unforeseeable and external event. Naetgts, the aggrieved party must not have produced
the event and must not have been at fault. Thedatipability theory applies in case of a radical
increase of the performance costs, absolving thty @ which the performance became excessively
burdensome or impossible to perform unless theraoial provisions prescribe implicitly or
explicitty something else. This theory gives odds the party whose performance consists in
delivering goods or services. The frustration atacan be limitedly detailed or exemplified simijarl

to the force majeure clause, by listing the evehtd lead towards frustration. The force majeure
clause represents the similar standard clauseetonmpracticability clause because it has the same
function and it applies to the same cases. We mmadrline that in general, both in the American and
in English law the principle pacta sunt servandaldsely observed, even though contractual non
performance is not a consequence of the culparitraisendo. Moreover, for breaching the contract
there can be awarded indemnities. In the Italigallsystem the hardship theory is expressly regdlat
in art.1467-1469 Civil Code, dating back to thery&842. The Italian law presents two applications

! Wegfall der Geschaftsgrundlage, literally medresdisappearance of the fundament of the contract.
2 Krell vs. Henry, 1902, regarding the frustratibedry and not the impracticability one; likewaysybr vs. Caldwell
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for this theory: Eccessiva onerosita or sopravemsgnregulated by the Civil Code and
presupposizione, having jurisprudential origins.

The first application must meet certain criterither the increase of performance costs or the
immediate and direct effect on the contractualgretnce doubled by the fact that the new difficult
circumstances would exceed the element of nornea Bipical to the contractual risk. The effect of
this first application consists in either the ad#iph of the contract or its termination. It sholle
observed that if the court decides the terminatibrthe contract the counterparty could offer an
equitable indemnity for maintaining the contracheTsecond application must meet the following
criteria: the circumstances’ alteration must leadards the fulfilment of an assumed situation,
considered by the contractual parties as an eaberdntractual element at the moment of its
conclusion, certain to happen. Moreover, the etleait leads towards the altering of the contractual
circumstances must be objective, beyond the pambiesol or will and exterior to any obligations
assumed by the parties. The effect of this applicatonsists in the termination of the contract.
(Geandnu, 2008, p. 169)

In the French legal system the dichotomy between divil contracts, of private law and the
administrative ones, of public law, is obvious.general, the contract must be performed as long as
the performance is possible, no matter how burdersobecomes. The hardship theory applies to all
the contracts that are confronted with events gleaerate contractual unbalance as long as they meet
the conditions for the theory’s applicabilityThe theory is generally applied for long term caats

has been hastily drawn on the sole ground thatdahessentially long term. But the hardship domain
is in fact a lot wider. The theory's admissibility found especially in contracts where the public
administration is a contractual party and the @wits object is a lease, public works, trades and
delivers, services, transportation, and othersh wiite purpose of ensuring the public service
continuity? Indeed, the vast majority of the resolutions rdiay this theory can be found in the
administrative law.

Nevertheless, the works contract is a genuine ebampthe application of the hardship theory.
Consequently, even if the law states that the achial price cannot be changed if it was determined
as a flat prick in practice three exceptions can be encounterest & all, the parties have the
possibility of inserting certain contractual clasiseegarding price indexation. Another apparent
exception is the acceptance of the modificationtred price by the client. A third one is the
applications of the hardship theory according tacttthe additional works that have generated an
imbalance of the contractual economy which may teagrds the changing of the price.

Therefore, the aggrieved party can receive a icedeount of compensation. Moreover, if the
economical event leads towards a total misfit il reality of the contractual clauses, the padées
revise the contract in order to modify the clausest have become obsolete. Nevertheless, if the
parties cannot reach an agreement the court céged®ecterminate the contract.

! Therefore, the events must be unpredictable, iextéw the parties (if the event is irresistible the parties the force
majeure theory could be applied); the contractaahemy must be radically unbalanced (resembling tie lesion ) and it
must be temporary ;

2 The hardship theory originates in a decision dafl€ompagnie générale d'éclairage de Bordeaux" ft&m6 Conseil

d'Etat, n° 59928.

3 Conseil d'Etat, 9 décembre 1932, n° 89655, Conipaimtramways de Cherbourg.

4 According to art. 1793 from the French Civil cotlee flat price is subject to no alteration eveoutsh some additional
works may be indispensable.

5 Cass. 3éme civ. 20 janv. 1999.
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5. Conclusion

The international dynamics exceed the control fiefdthe contracting parties. In this horizon
perpetuum mobile the institution of a fixed, stabttract, opaque towards the external influences
became outdated. In the foreground the conceptaptability, flexibility, suppleness appears. This
consists in fact in the transposition into practi¢ehe theory of double perspective upon the ligdi
force of contracts. Thus, for a better understagdif the principle pacta sunt servanda one can
imagine two visions: the first one is static, fixaad immovable. This is the traditional vision, #aée
way towards ensuring the performance of the contsscit was concluded. This perspective is
protected against the occurrence of different e/t could alter the contractual equilibrum affter
conclusion of the contract. It was stated thatstia¢ic vision is the only one that makes a cerétadt

of the principle of the parties’ autonomy of wilthe second vision puts forward an innuendo: the
pacta sunt servanda principle should have a flexibynamic, open character, able to reevaluate the
idea of just, fair, righteous and equity indicabtgdthe Canonic law, founded on the principle of djoo
faith. According to this formula, one must not édih a causality link between the agreement of the
contractual parties and the contract's binding dofeven though such an agreement represents an
essential contractual element, the binding foreeitsacausa princeps in the idea of equity, magralit
utility. Therefore a certain transition from thividualistic vision imposed by the liberal dootiof

the 19th century, towards a general, wider persgeds observed. One may notice the cyclic
character of any idea: what is confirmed by a agniwi refuted by another in a dialectics of history
The novelty of hardship regulation is thereforeadei®: the Roman law regulated this theory and the
Canonic law did this as well. It is very likely tha the near future the theory will be regulateéca
higher, supranational level in order to harmonieenational legal systems.
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