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Abstract: The emergence of new Civil Code can only be thebtoed result of several factors, among th
the political will, legislative development and igprudence stabilityThe ideal would behat this lega
monument would reflect the most viable legislaisolution, the ideas of the most inspired doctregianc
the most sustainable jurisprudential decisionsh wamparative law elements. Not even the new Cwitle
of Romania avoids these expectations. In our natlaw we have proposed under the cut legislation,
with historical inserts, jurisprudence solutionsepythe recent years, of the comparative law, sulmgi
constructive criticism on the institution of adaptj with references to the legal language, useliye
technique and, where ppriate, making some suggestionslege ferenda. At the same time we answer
the question of the harmonization of the Civil Cedéh those of the European and International Cative
in adoption matters.
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1. General Considerations on Adoption and its Regulation in the New Civil Code

Having its origin in a common practice in Rome, ethiallowed thepater familias to ensure the
survival of domestic cult and to create, withouitienate offspring, the offspring that would beés
name and rank, the adoption was found in regulatibthe Civil Code of Napoleon, then in
modern codes, including Romania in 18During the twentieth century, the adoption was aheel
by the Romanian legislator with subsequent lawsthan sense of openness to the widest pos
interests of the child who is left without parentalre, in terms of the trusts that the adopterst
fulfil , the procedure split into two or three phases,esof administrative, other gtidicial nature, an
finally changes of legal effects thhe adoptiorlegal decision creates.

From the legal point of viewthe adoptive filiation primarily responds temotional reality
considering that thiaw establishe artificially a biological link between a child armdparent, durin
the life of those involved and @¢an be a real adventure for both hunparties -adopted and th
adopter or adopters. Secondiye creation of parenthood with full effects Is to full integration of
child adopted in the new family, making disappear akkdsaof biological parenthood. Thirdlthe
adoption has metery diverse sociologic realties: most often, husbands aftgpegiod of marriag
and relatively young, often in the absence of naturasadnt, less often unmarried personsin
situations often met in practieghere th: husband wants to establish a filiati@ationship with on
or all children of the other spouseming from a previous marriage or outside marriggethese
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realities of adoption must find its legal reflectim the legal regulation of the New Civil Cddarticle
451-482, Chapter lll, Title Ill, Book Il "About Faig").

In terms of structure, the regulation of adoptiorthe New Civil Code was made by the same well
known patterns, even if for some titles it had rem®ed at the legal expressions in favour of a
common language: general provisions, substantiatitions of adoption (the persons that can be
adopted, the persons that can adopt, consent tptiadp the effects of adoption, termination of
adoption (cases and effects).

Since the onset of the regulation, according tadfenition of adoption taken from the legislatiand
established by the doctrine, referring to the ppies governing the adoption, it is noted that riegv
legislator maintained only the first three prineiplunder the current law —Law no 273/2004 regarding
the legal status of adoptidrgiving up unduly to the principles of informati@onfidentiality of the
child.

Also, a simple reading of the concerned provisiore note that for important issues related to
adoption, the legislator uses the elegant formulaHtere are established by the special law." This
the case of international adoption (article 45B% adoption procedure (article 454), the issuirgg th
person certificate or adoptive family (article 4gdgragraph 2), the conditions of expressing the
consent (article 468), although in our view thegidd have been found in the Code, its mission being
to provide a more complete regulation of the in#tins in civil law.

2. The Analysis of the Material Law Depositions
2.1. In Termsof Substantial Conditionsto Adoption

In the future regulation of the New Civil Coderémained the substantial condition on Hulepted,
namely, the general rule that only after acquifirblegal capacity, a person may be adoptescept
the adoption of an adult, who was raised during ritiror life by the prospective adopter. The
legislator governs the impediments of adoption ltegy from the quality of brothers and from the
quality of spouses or former spouses (articles4F8g), implying that the impediments are actually th
substantial conditions to adoption, thereby forgoihe traditional classification of the doctrine on
adoption in terms of substantive requirements,amess and form conditiorfs.

We must highlight a special mention on the "pluyadif adopted children, brothers and sisters"han t
sense that the legislation is permissive, it isepted that the brothers are adopted by different
individuals or families, under the condition thhistdecision is in the best interests of childvs for

us, we consider that the legislator should have &ea rule that the siblings go together to theesa
adopter or family, and only as an exception, thmastion of brothers by adoption.

As for theadopter, the legislator first imposes the requirementwf éxercise capacity and state of
health in a negative formulation, which is constiias an impediment to adoptivaecondly provided

1 Adopted by Law no. 287/2009, published in the €4fi Monitor of Romania, Part |, no. 511 of July, 2009.

2 Republished in the Official Monitor of Romania,rPlano. 788 of 19 November 2009.

3 Since the adoption has an educational purposerance, the adoption in principle is possible amychildren below 15
years (art. 345 par. 1 Civil Code). This requiretrisrremoved in two cases under article 345 papgeaCivil Code: the
child was received into the family for adoption dref the age of 15 years or if it was adopted whih rtestricted effects
before the age of 15, he may be adopted until geecd 20 years. In any event, the adoptee who ttamed the age of 13
should express its own consent to adoption. Sem©p2008, p. 423)

*In connection to the existence of impedimentsdipgion in the current regulation, see (Bag@a2007, p. 131-133)

5 The alienated or mentally unstable have no fgihleapacity, and those with serious mental illresmot adopt.”
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the age difference conditions (minimum limit of adiéference being now of 16 years, not 15, as
provided in article 9 paragraph 2 of Law no. 278#0and, finally, the moral and material conditions
that is proven by obtaining a certificate. It i fiargotten the condition of number of adopterg th

general rule the adoption is open to a single perand exceptionally to two people who have the
status of spousésFor the avoidance of speculation and for furthesmgithen the article 6 paragraph 1
of the European Convention on the Adoption of Qlildin Strasbourg, specifically in article 462,

paragraph 3 it is provided the prohibition of adopty two persons of the same sex.

The Consent to adoption was not neglected by the New Civil Cdde conditions for it are taken from
the current special law (the list of persons wheress their consent, freedom of consent, time,
revocation of consent, refusal of parents to ghartconsent) with some novelties that we present
below:

- the biological parents no longer consent the &dopif their child was initially adopted by a gie
or married person, and then the adoptive husbamtswalso to achieve adoption (article 464,
paragraph 3);

- it is maintained the court right of guardiansto@approve an adoption, in the situation of theepes’

or guardian’s refusal to express consent to adapiidt is judged by complex rules of evidencettha
such an attitude is unfair and contrary to theragts of the child. Unlike the legislation that fived in
article 13 of Law no. 273/2004, the article 46hd New Civil Code narrows the scope of children to
which it will be applied this deposition, in thetegory of “abandoned children”, that expression was
not defined by the legislator. Perhaps the futpecl law will do so.

2.2. The Aspects of Adoption Effects

The provisions of articles 50-53 of Law no. 274/20€ncerning the date of adoption, kinship,
relations between the adopter and the adopteeadbptee name and surname, adoption record, the
confidentiality of adoption, are almost completédken over and almost the same wording by the
New Civil Code (articles 469-474).

We find it interesting that the new legislator ddiesed it necessary to insert the contents of tee N
Civil Code of article 10 paragraph 1 of the Europ&2onvention on the Adoption of Children,
according to which the adoptee has the rights drgjaiions towards the adopted as any person
towards his natural parents. In our opinion, thigvjsion is unnecessary because it is known that
parentage is bilateral and not a unilateral retabetween parents and children, and considering tha
adoption imitates nature, it is natural that thepde should be granted all the rights and obbgati

as any child from its natural parent.

2.3. Termination of Adoption

The new legislator added to the rightful dissolatad the adoption following the death of the adopte
or adopters (at the date of the approval of the adaption of the child became orphan) and the
possibility of the dissolution of adoption at tlegjuest of the adopter and adoptee, if certain dondi

are met, namely: the adoptee or adopter has madstampt on his life or other ascendants or
descendants of the other, on one hand, or adoptaedaptee has been guilty of a criminal offense

1 In the French Civil Code, for a adoption requedigdhe spouses, it is required that they haveatl2 years of marriage
and should not be separated physically. This cmmddn the duration of marriage is removed if aéophave over 28 years.

63



European Integration - Realities and Perspectives 2011

punishable by deprivation of liberty of at leasiotwears (as a criticism, the legislator should have
mentioned intentional acts).

From our point of view it is a step forward towatte settlement of Law no. 273/2004 which did not
give the opportunity of the adoption dissolutiontfa request of the adoptee or the adopter, and we
consider that the reason for which the New Civild€das provided the possibility of dissolution
under these conditions it is found in everydayitgalhere there have been numerous criminal cases
(murder offenses, attempted murder, grievous bduilym, etc.), which had as its author, either the
adoptee, and rarely the adopter.

The cancellation of adoption may only be requiredvices of consent by the person whose consent
has been undermined and within 6 months from tle dbierror discovery on adopted or deception
from stopping violence, but no later than 2 yediarahe completion of adoption.

As to the consequences of termination of adoptitbopmes back to the previous regulation of the
Family Code that provided that for ground reasdresdourt may allow that the adoptee would keep
the name acquired by adoption, if the adoptiorigsalved.

3. Conclusions

We would have expected that the adoption institutiteet a more generous rule in the New Civil
Code, the legislator fructifies more the proposaiidege ferenda sustained in law doctrine. It is
missing from this regulation the concept of "addpthild" and the legal procedures by which a child
acquires this quality, and any reference to thé-pdsptive pursuit of the child and adoptive family

We consider it appropriate to reintroduce the aatgof child declared abandoned by court order, as

it was governed by the provisions of Law no. 4720@pealed by Law no. 273/2004. In principle, the
court may declare the child abandoned that wasivexteby Public Service of social assistance
towards whom parents have expressed disinterestciertain period of time expressly provided for
(six months or a year). The disinterest of the pargroved by any evidence of the plaintiff is
characterized by the absence of any emotionatdiparents with children.

We also consider it appropriate to introduce ino law, according to the French model and not only,
the possibility ofbirth under X, the anonymous birth, in order to limit the birtbatside health
institutions, thereby protecting the health and 6f the mother, and the abandonment of new infants
in poor conditions, which endanger their health kied The future mother declares that she wants to
give birth anonymously, which means that her idmatiion data are not passed in the identity
certificate stating the birth, the child acquiritig status of a child born under unknown parent@de.
course, the data will appear in the mother's médézards, under the protection of privacy, witke th
possibility of their disclosure, but only upon apyal of a judge and only if the health of the clelal
requires it, and with the consent of the concerpeson (e.g. a transplant, a blood transfusion, a
registry, etc.).

The legislator should provide a solution also te $ituation when, after the referral to the couthw
the application for adoption, one of the adoptées.dOr, the death of one member occurred after the
acceptance of the adoption application, withoutlégal decision it would still be reversed. In thes
situations, does the adoption become effectiveoti? n

In another train of thoughts, the political willadxde Romania from the ambit of “children markets”,
which was reflected in the legislative backgrouydalbcepting the international adoption only if the
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adopter or one of the spouses in the adoptive yaimitelated up until the third degree including th
child (article 45 of Law no. 273/2004), it can kefimed in a future regulation by multiplying the
situations in which a Romanian citizen child canadepted abroad, especially in the case of mixed
marriages or Romanian citizens residing or stayagoad. From the date of suspension of
international adoptions in Romania, the prohibpaigtion could be defrauded by foreign citizens by
resorting to a simple mechanism, namely: the forigitizen was making a fictional recognition of
paternity of a child born outside marriage by a Raran citizen woman, after the child was to be
adopted abroad by the wife of the foreign citizetho became the father by the acknowledgement
inconsistent with reality.

Certainly, as announced in its content, the Newl Ciwde will be accompanied in its application by a
special law in matters of adoption, which will coube gaps, to fill in and provide solutions to the
unregulatedituations.
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