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Abstract: Administrative acts arelagal way of organizing the execution and enforaenoéthe law. Law can
not and should not establish adlse and all the ways, by means of which pulaltministration bodi¢ interfere
with administrative actiongherefort administrative public bodies must have some itiaand ought to b
able to assess the situatianswhich they will issue these acts and to appreciate tgaropriatene:. The
appropriateness principlef administrative ac must be correlated witthe legality principl. It can be
concluded that theappropriatene: principle underscores the power conferred by jpubliministratio,
permitted in accordancwith which it has the right and duty to judge when issuing aaministrativi
compliance of the state of lawafatts an appreciation that public administration is lase asingle criterion:
the interests of the community thkey represent. Also, the very organization of theestat a statef law leads
to the conclusion that the lawwhich is the materialization of the idea of justice e be th¢ standard on
which the activityof human individual report both to the quality of beneficiaries of frevisionsand benefits
of public administratiorand on the other ha as officials, public servants or ordinagynployee in public
administration system.
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Taking into consideration the fatttai the principle of legalitys considered a characteristic the state
of law, the concern of th®omaiian constitutive legislator to expressly govehis principle was
natural. Professor Paul Negulestssert that the state of law governed by lawgherenothing is born
at random, the arbitrary: the lase force factor, a motion factor and a sod¢rahsformation factor ar

within the modern state no oneastside o above the laws” (Negulescu, 190904, p. 2. The state of
law is ensured by mandatdaw; the legality is of the essence of the state of faguirement. In order
to make the public legaights and obligations acquireconcrete shapéhe manifestatic of will of the

administrativeauthorities is need, oscillating from the minimunlimit of competencewhere the law
prescribes the administia conduc, until the maximum of the powenf discretiol, where the law
leaves freedom of choice amosgyveral optior to pursugNedelcu & Nicu, 2005, p. 13.

The main legal mechanisnod making the state of law are: the control constitutionality of law,
jurisdictional control,and equity of administrative acts and organizatid an independent justic
(Dragan, 1977, p. 291). The kekaracte of the state of law is the judge. Hecalled upon t decide
whether the authority acted on thesis o0 a legal statuand within the limits of authoritacknowledged
by law, and if the physicaind more persons grounded their action basedbjective rights or o
legitimate protected concerf(Beleanu, 1993, p. . Generally, the doctrine considéhat the more the
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methods of control of exercise of the public goeerce are well thought and clued up, the more #ie ri
of the administration to act abusively is diminidh@postol Tofan, 1999, p. 18). A topical theme
regarding the issuance of administrative documeststhe relationship between legality and
appropriateness. Legal-appropriateness theory mithdministrative law has two meanings,
corresponding to the two major trends of the doetof administrative law in Romania.

Firstly, the legality notion refers to the compkanof the administrative document with the legal
provisions of the judicial acts legally superiortive generic sense "with the law". On the contrtrg,
appropriateness regards the conformity of the "ahtrative" act with the requirements of societgtth
are continuously changing. We face a right to astespublic authority, for example, when it cortwes
issuing a permit or when after a contest a winaerrot be chosen based on predetermined criteria.

In another opinion (Petrescu, 2001, p. 277), ther@gmiateness points the conformity of the
administrative act with the purpose of law, whicimless expressly provided, may be inferred by
interpretation. The opposite concept of legalitganceived as the sum of all the conditions ofdigi

of an administrative act, the appropriateness hemghis spirit, an element of legality. Suppostef
the latter concept consider that once with theliggef the act, the court checks the appropriassnar,
better said, its unsuitability. Synthesizing fronh@listic perspective these two concepts, we mgy sa
that they differ in that the first, to which we lyal the appropriateness may be controlled by
administrative courts only when it becomes a mattéegality by means of an express legal or intplie
provision, while in the second, the appropriatemaay be controlled in the absence of express legal
provisions or implied provisions, as it is howewematter of legality. The unanimous opinion on the
judicial control upon discretionary power of thevadistration, fundamentally coordinated to thiseyp
of control aims in essence, only to the legalityt, to the appropriateness of administrative actrdiéa
2005, p. 70).

However, when legally, the appropriateness of igg@in administrative act is a matter of legalibe t
courts are entitled to administer any kind of ewicke to determine the appropriate solution to be
adopted. It is true that this way the court subtes to public when assessing the appropriatehat4,

is a defeat of the principle of separation of spgevers made exceptional by express provisionawef |
Legality is the core element of the legal regimadministrative acts. By legal system we understand
set of background and formal rules, which confestidctiveness to administrative, namely, validity
rules (conditions) of the administrative act thatgrns the effects produced by this specific act.

Generically, by means of the legality of adminit& acts we understand their compliance with the
laws adopted by Parliament, and also with the ntweaacts, having superior legal force. The
relationship legality-appropriateness constitutadiraportant concern within the Romanian doctrine,
especially in the interwar period. Interwar scha@alt with "discretionary power”, meaning the
discretionary authority of the administrative aassa natural matter of "executive power", governing
activity and administrative activity. The Law fdret administrative courts of 23 December 1925 2rt.
distinguishes between the acts of government aadatiministrative acts of discretionary authority,
although both categories were evoked by the temhitfary power of executive "or "the power of
appraisal of the executive ". In essence, when idering the discretionary power we have to
distinguish between "matters of appropriatenesd™aratters of legality".

In case of administrative activities “the Executivhas the discretionary power to express
appropriateness, but not the legality of its aetsile in the case of governmental acts “the exgeuti
power” had to determine not only the appropriaterigsues but also the legality issues.
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The French doctrine refers to the right of assessmE public administration in order to evoke the
administration issue within a legal frame, whicleixeptionally a necessary action but contranhéo t
law. We notice that within French doctrine, and withirr@an doctrine, the relationship between
legality and appropriateness, meaning discretiopawyer is seen through the judicial practice, reagh

so far as to formulate some theoretical solutionsdbierence to existing law and theoretical sohgio
reported to law created by the judge. As a genéeal, the purpose of public administration, nantledy
achievement of public interest is always an elenoériegitimacy, while the means for achieving this
goal are aspects related to appropriateness. Asimdtion has no right to commit, on behalf of
discretionary power, errors, leaflets or do abghndgs, and if these happen, then there are grofamds
an appeal for abuse of power. Within German doefriraditional discretionary power evoke a certain
quantity of freedom of public administration fos itlecisions and actions, meaning the eventuality to
choose among several possible attitudes (to daoAdot B or not do anything). To substantiate the
discretionary power in Germany, over the yearsetteve been formulated lots of theses, among which
the theory about the foundation of discretionarwgooccurs in the existence of indeterminate legal
concepts: public welfare, public utility, publicdar etc. The tradition of discretionary power off@an
administration continued even after 1945, the a@stative courts continuing to respect tradition.

The letter and spirit of our Constitution, the resigy to penetrate the democratic European ingtitsit
and the practice of administrative courts in owrdoy lead us to argue that, no matter how we pegce
appropriateness related to legality, the admirtisgraudge has the right to determine whether thiaip
administration acted abusive, contrary to publiteriest, as resulting from the law on which the
administrative act is based.

Thus the result is that there exist some legal-tgreditions as follows:

- the administrative act has to be issued underratan enforcement;

- the administrative act has to be issued on thesludisll acts of state bodies which are superior to
the administrative issuing institution;

- the administrative act has to be issued by the midimtive body within the limits of its
competence;

- the administrative act has to be in accordance thighaim of law as other normative acts of
bodies that are superior to the issuing administrdtody;

- the administrative act has to comply with legaluiegments relating to its form;

- the administrative act has to be appropriate.

In this work, "The Administrative Law and The Elemt& of Administration Science" from1977, Prof.
llie lovanas considers the following criteria to assess thaliggof administrative acts:

- the moment when a law is adopted;

- the place and actual conditions of applicatiorhef@administrative act;

- the material and spiritual means undertaken byatheinistrative decision and the length of time
that its application requires;

- the compliance of the administrative act with thre af law.

Bringing forward these considerations, we identifiy,one hand, the general conditions of legality a
on the other hand, the specific conditions of liggabased on appropriateness considerations.

General conditions of legality:

a) the administrative act has to be issued in accaaaith the letter and spirit of the Constitution;
b) the administrative act has to be issued in letterspirit of the ordinances;
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¢) the administrative act has to be issued on theshasall acts of public administration bodies
which are superior to the issuing public administeabody;

d) the administrative act has to be issued by the midimtive body within the limits of its
composition;

e) the administrative act has to be issued in the famohprocedure prescribed by law.

As for the area of legality conditions based onugds of appropriateness, the aim of the law (ratio
legist) is the legal limit of the right to assesd &ppropriateness), the limit according to whible t
administrative judge relates, meaning it all akibet excess of power. Failure to accomplish ondef t
conditions of legality leads to the applicatiorsafctions that are specific to administrative law.

For assessing the appropriate (current) charattadministrative we must be aware of the following
aspects:

a) the concept of appropriateness.

Law serves its purpose and becomes effective aslyfar its provisions are complied with the priheip

of legality. Administrative acts are legal in naubut in order to be fully effective they mustdskapted

to specific conditions, so that they become appatpor current. The question of appropriatenesgsr

in the case of administrative non-judicial actsisathe case with all such acts of power, exceptdhw,
which is always considered appropriate as long tag iin force. If regarding the legality of
administrative acts, the assessment of this qualityade by reference of this act to the legahaging

a higher power, including law, as regarding theesssent of the appropriate character, such aioriter
lacks. Thus, a legal act may be lawful and appateriwhile an inferior act, although issued undet a
in compliance with a higher act, may be inapprdpriar outdated. The notion of appropriateness is
regarded as characteristic for the legal act tledinds a specific feature also known actuality. The
actuality of a legal document expressing full comfiby, within the limit of the law, of the document
together with the tasks of the administrative bedéexpresses the correlation between law and #wsne
of the society that is continuously changing. Te tontrary, we consider that act, although legad, a
which by the content of its provisions contravesesne specific circumstances and which does not
correspond to reality and to which it applies, esg inappropriate. Such an act is always outdevet
though it is legal. The problem of the appropriasnof administrative acts is closely related &ritght

of appreciation of the state administration, whisha faculty recognized by law, such topics when
choosing the most appropriate solutions for theatife implementation of the law.

b) the causes that generate appropriateness.

Surrounding reality, within which the decreed lawishbe applied, is constantly changing and this
aspect must be taken into account both by thelétgis through its regulations, and especially hg t
administrative bodies responsible for applying lHwe according to practical conditions that are glsva
developing. Starting from the idea that administeabcts are acts of making law, this means theay th
must be, first of all, according to the supremealegt and also according to reality. Generallg, riore

a normative act is on a higher level within therdwiehy of sources of law system, the more its
provisions are wider, and that is why further elaltion of regulatory acts in order to ensure umifor
application is necessary. Within the frame of detsgulation and along with the issuance of exeeuti
acts there exists the possibility that they beconelated by the disparity between the legal prowsi
and the actual implementation.

The law may grant an appreciation right based erafipropriateness for different cases:

- considerations of place;
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- considerations of time;

- consideration of the situation;
- considerations of people;

- considerations of aim.

c) the area of appropriateness.
Relating appropriateness to the stages of the gsoge encounter the following:

- - within the preparatory stage of issuing the #dhe law provides appropriateness issues for its
application, there will be an analysis regardingjitisustenance, knowing that such acts are often
subject to inappropriateness;

- within the adoption phase there will be an exandmatwhether there were preserved
appropriateness reasons for the preparation stagejustify the extent otherwise the act is
inappropriate ab initio;

- within the execution stage there will be taken iatzount the appropriateness considerations of
the legal act and the existence of the conditionshie enforcement of the act;

- within the checking stage the appropriateness ef atiopted and enforced measures will be
appreciated by the controlling body by means obreépg the actuality of the verified measure in
regard to the date and conditions of the circuntgtsiof the check.

d) the manner of solving the appropriateness suusit

The possibility of action of the administrative lexlon grounds of appropriateness is strictly Baohiby
law.

The right to act on grounds of appropriatenesedichted by legal acts not being applied a prind a
unlimited for the administrative bodies:

- in some cases the hypothesis of the legal rule ithaglatively fixed, allowing discretion of
appreciation of the state body when enforcing tules

- in other cases, the directive of the rule beingtretly fixed allowing the institution to choose
between several solutions;

- the sanction of the legal rule may allows the chobetween several alternative sanctions
(warning or fine) or regarding the penalty finet{laeen the legal limit and maximum).

The rules governing the right of discretion arengiesive because the body can choose the most
appropriate measure and only the liability to cleotse most appropriate measure is imperative (the
breach of this requirement allows upper bodiesblish the acts of inferior bodies on the grountls o
inappropriateness). The right to assess operatbgwtie limits of the competence of the body tteat

not be exceeded by appropriateness considerafidnes.right to assess can not lead to violation of
subjective rights of persons to whom the act ignded. Exercising the right to assess is done by
compliance with the principle of legality becausea@propriate act, but illegal can not be valid.

All administrative acts are subject to judicial imv and to appropriateness control made by state
administration that is superior. In conclusion, #ppropriateness can be defined as an elementyclose
linked to the right of assessment of administrabeeies, within the organization and enforcement of
law, which ensures the achievement of legal tagkisduties promptly, with minimal expenses and in
accordance with the means that correspond to time adi the law. Within the activity of public
authorities, the application of the principle ofddity does not mean total trammels and cancefiatio
options to decide on an actual manner of law eefoent. The action of administration enjoys a certai
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margin of freedom, a so-called discretionary powkrich allows the administration to adapt to specifi
conditions, therefore, therefore to judge whetherdttions and acts are appropriate. Ever since the
interwar period there has been formulated the aeguiraccording to which "except the cases where the
law is imperative, when it definitely orders in ather cases, it leaves the sovereign choice of
administrative authority to make or not to make #u¢ for which was authorized by the law under
discussion. This authority is given in other worill&e power to assess the appropriateness of thaact
one case and another, the circumstance is stil leF eodorescu, 1910, p. 406).

This way the distinction between acts of governmantl administrative acts is made by the
discretionary authority. Thus, it was noted thaeéflom of appraisal upon appropriateness of the
measures to be taken" stands in the power of thrénéstration, which "within its activity is subjetd
legal order" (Negulescu, 1934, p. 22). This wayréheas made a distinction between matters of
appropriateness and legality.Within the specialitgrature (Lazar, 2004, p. 162), examining the
relationship between legality and appropriatengss, noted that the principle of legality can ru
perceived as absolute only in the case of prinsjpbecause when we talk about its application we
necessarily encounter an approach characterizgdfiall on flexibility.

It is also noted that limiting to the principle tE#gality in the sense that it only refers to thecst
compliance of the administration of law, namely €'thegulatory unit" scaled according to the
Constitution and in relation to the judicial foreerules of which it is comprised, it would an apach
which would be characterized by rigid boundariesabse of its primitivism, but could not express the
real and flexible feature of the administrativeidtst and which occurs within the margin of freedom
and which imposed the distinction between legal petence and discretionary power, which derives
from the relationship legality-appropriateness. 1810, Prof. Anibal Teodorescu formulated the
argument according to which "except the cases wifieréaw is imperative, when it definitely ordens i
all other cases, it leaves the sovereign choiaafinistrative authority to make or not to make doe
for which was authorized by the law under discussithis authority is given in other words, the powe
to assess the appropriateness of the act, in ose aad another, the circumstance is still legal
"(Teodorescu, 1910, p. 46). Prof. Paul Negulesowsl that "freedom of appraisal on taken measures
"stands in the power of government "which is subjeclegal order within its activity." (Negulescu,
1934, p. 22)The same author claimed that only the freedom a@istn of the administration is
discretionary, which may do or not do the act,abert being the one competent to examine whetleer th
conditions and formal procedures required by law Bnplemented, and the facts found by the
administration are accurate or appraised. As showmegard of the problem of application of the
principle of legality in public administration adties, the relationship between legality and the
appropriateness of the administrative act has becantontroversial issue in Romanian doctrine,
outlining the two distinct schools of thought, ndyrtde School of Cluj and the School of Bucharest.

In foreign doctrine, the issues of the relationdhgween legality and appropriateness are revdaied
means of the need to respect the separation of rppwee equilibrium and their balance within the
constitutional democracy, this fact leading to thaeety of theories about the freedom of actiorihaf
administration.

We limit ourselves to highlight the great valuecoimparative studies made by Jurgen Schwarze, who
stated that: "A key feature of the state governethiv is the principle of legality of administratipbut
what seems an absolute obedience of administr&tidaw, can not be achieved. If adaptability and
flexibility of the executive have to be ensuredi{®arze, 1992, p. 223); the conclusion is that aigfio
lately we witness the extent of the legal restictupon administration however, each legal system

allows the executive to have a certain movementespar decision-making, whether called freedom of
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appraisal (France), discretionary power (Germamyfeedom of decision (England) (Schwarze, 1992,
p. 274 et seq).

In France, the concept of discretionary power esgge freedom of decision and action within the &am
permitted by law; the Administration has, therefdiee power to determine the appropriateness of a
particular course of action (Devolve & Vedel, 1990,426). In Germany (Schwarze, 1992, pp. 283-
294), a dominant feature of administrative law ¥aaly the frequency of the topic of freedom of
decision is brought into question. This trend idenstandable as, during the post war period, ekibie
wish to build a constitutional state, whose ledtiprde strictly bound by law, this fact leadingthe
idea that the Administration's discretionary povierespecially a kind of foreign body within the
structure of the state of law, an institution btoliensure the flexibility for administration (Iga2003, p.
241). As the "ultra vires" principle operates, #irise of Administration is considered in Greatdni

an illegality, subject to the control of judiciabwrt, being examined, both in relation to "The Coonm
Law - Background, with the jurisprudence and seeondegulations and the "State of Legal Rights and
also in relation to “improper purpose”. That is vihg principles of reasonableness and controlirsggbe
applied, moreover the balance between public amdhter aims being also ensured. Finally, within
Community law, the concept of manifest error isegted, although some theorists consider that the
concept is not as well established as that of treasleness" which limits the control of British cizu
over administrative acts, but without excludingstbontrol.
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